
UNITED STATES DISTRICT COURT 

 FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA,  (
          Plaintiff,             ( 

       ( Civil Action No. 99-2496 (GK) 
v.     ( 
    ( 

PHILIP MORRIS USA INC., et al.,    ( 
Defendants.   ( 

_________________________________________  (

DECLARATION OF KIM KLAUSNER, MA

1. My name is Kim Klausner, and I am over the age of 18. 

2. I am the manager of the Legacy Tobacco Documents Library (LTDL) at the University of 

California, San Francisco (UCSF).  I have held this position for four and a half years. I 

supervise 2.8 full-time equivalent staff members.  

3. I have a Masters degree in history from San Francisco State University and have worked 

professionally as an archivist for 15 years.  I was the treasurer for the Society of 

California Archivists from 2006 to 2008.  I have presented scientific posters summarizing 

my and my colleagues’ research at academic conferences, including “Preservation of and 

Access to Tobacco Control Resources” (Tobacco Related Disease Research Program, 

2005); “Providing Public Access to Tobacco Industry Artifacts” (Flight Attendants 

Medical Research Institute, 2006); “Searching Tobacco Industry Documents” (National 

Conference on Tobacco or Health, 2007); “The Value of Tobacco Industry Documents 

for Scientific Research” (Flight Attendants Medical Research Institute, 2007); “The 

Value of Tobacco Industry Videos for the Tobacco Control Movement” (Tobacco 
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Related Disease Research Program, 2007); “Usage of the British American Tobacco 

Documents Archive” (Flight Attendants Medical Research Institute, 2008).  I have also 

authored Menthol Cigarettes and the Initiation of Smoking: A White Paper (Food and 

Drug Administration, 2010), Menthol cigarettes and smoking initiation: a tobacco 

industry perspective (Tobacco Control, in press 2011), and co-authored Tobacco

Documents Research Methodology with Stacey Anderson, Phyra M. McCandless, et. al. 

(Tobacco Control, in press 2011).  

4. The UCSF Library began archiving tobacco company documents in 1994. In June 1995, 

the UCSF Library responded to intense public interest by publishing those initial 

documents on the World Wide Web. In January 2002, the UCSF Library launched the 

Legacy Tobacco Documents Library (LTDL), which is accessible at 

http://1egacy.library.ucsf.edu.

5. The LTDL provides researchers and the public with uniform, free, instant Web access to 

available documents in a permanent, stable, user-friendly system.  Once a document is 

added to the LTDL, it remains accessible through a permanent Internet address (pURL) 

unique to that document. At least one journal, Tobacco Control, requires authors citing 

tobacco industry documents to use LTDL pURLs for documents that are available in the 

LTDL collection. The LTDL permits users to search all industry collections in a 

consistent way with a single interface, instead of requiring users to navigate seven 

different company websites, each with different search interfaces.  

6. As of March 9, 2011, the LTDL collection provides researchers with online access to 

over 13 million tobacco industry documents, totaling over 73 million pages.     
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7. One major source, but definitely not the only major source, of LTDL’s documents are the 

tobacco company document websites.  Those websites were created as a requirement 

under the 1998 State Attorney Generals’ Master Settlement Agreement (MSA).  In 

addition to the MSA-mandated documents, the LTDL contains other document 

collections: British American Tobacco, Liggett & Myers, UCSF Brown & Williamson, 

Mangini (“Joe Camel”) Documents, a Multimedia Collection, the Pollay Advertising 

Collection, Research Collections, US Smokeless Tobacco, and the Tobacco Depositions 

and Trial Testimony Archive (DATTA). 

8. As the manager of the LTDL since 2006, I have been responsible for maintaining and 

developing this digital collection of documents made available from tobacco litigation.  

My responsibilities include retrieving digital documents from tobacco company websites; 

obtaining non-digital tobacco industry materials (microfilm, audiotapes, videotapes, etc.) 

to digitize and make available; and reconciling records of documents between the 

Minnesota Depository, the industry websites and the LTDL. 

9. This work has often required me and a staff member to consult with, obtain records from, 

and otherwise utilize the resources available at the Minnesota Depository. 

10. Since its creation, the Minnesota Depository has been used by researchers, journalists, 

students, and activists interested in tobacco control issues and public health policies.  My 

understanding is that the Depository continues to be used in this manner to this day, and 

based on my extensive experience in this field I expect that it will continue to be used for 

these purposes in the future. 
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11. Because of my particular perspective, I believe that I am well-positioned to say that the 

Minnesota Depository serves several unique roles that are not duplicated by any online 

resource, including both the LTDL website that I manage and the document websites 

maintained by the tobacco companies.   

12. One of the critical roles that the Minnesota Depository plays is to foster accountability of 

the tobacco companies.  The Depository contains  tens of millions of pages of documents 

concerning tobacco industry advertising, manufacturing, marketing, sales, and scientific 

research activities, and will continue to collect additional such documents as they are 

produced in litigation in the future.  The LTDL has sought to make as many of these 

documents as possible available through the Internet.  This has proven a significant 

challenge.  Our experience to date has been that there are many documents, and 

categories of documents, that are available at the Minnesota Depository but are not 

available on the Internet, through the Defendants’ own tobacco document websites or 

otherwise.

13. Most recently, in its role to facilitate public access to the documents housed in the 

Minnesota Depository, the Depository staff provided us with a snapshot of the 4(b) Index 

as it existed in March 2010. The 4(b) Index (referring to paragraph 4(b) in the applicable 

court order from the Minnesota case) is a list of documents deposited in the Minnesota 

Depository, which I understand each party maintains in an ongoing manner.  From the 

March 2010 snapshot, we compared the 4(b) Indices with the Defendant’s online 

document lists and identified discrepancies involving well over 100,000 documents.   
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14. At our request, the California Attorney General’s Office contacted several of the 

Defendants in August and September of 2010 concerning the discrepancies between the 

records that had been identified as available at the Minnesota Depository, but not 

available through tobacco company document websites.  Each letter was accompanied by 

a spreadsheet listing the specific, document-by-document, discrepancies that my staff and 

I had identified.  The Attorney General’s Office contacted Altria and Philip Morris about 

96,674 documents and R.J. Reynolds about 228 of its own documents, as well as 41,211 

American Tobacco documents and 26,989 Brown & Williamson documents.  The 

number of discrepancies was smaller for Lorillard, but they have produced far fewer 

documents in litigation than the other companies.  The Attorney General’s Office did not 

contact BATCo because it is not required to maintain a 4(b) Index under the 1998 

Minnesota Consent Judgment and does not have a publicly-available document website.  

True and correct copies of these letters are attached as Attachment 1. 

15. After “an extensive search of the boxes at the Minnesota depository,” Altria Client 

Services responded to the California Attorney General’s Office on behalf of Philip Morris 

and Altria by describing the status of 120,583 documents (noticeably more than the 

96,674 documents we had inquired about).  A true and correct copy of a December 22, 

2010 letter from Michael E. Klein to Jeanne Finberg is attached as Attachment 2.  Altria 

Client Services reported that 9,761 of the 120,583 documents that it expanded the inquiry 

to include had been available on Philip Morris’ document website at the time of the 

California Attorney General’s initial inquiry in August 2010.  Months later, in a February 

7, 2011 letter, Altria Client Services reported that, of those 120,583 documents, 76,525 
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were now available on Philip Morris’ document website.  A true and accurate copy of the 

February 7, 2011 letter from Mr. Klein to Ms. Finberg is attached as Attachment 3.

(Altria Client Services also reported in the same letter that 43,621 were privileged or 

confidential and therefore not required to be made publicly accessible, and 437 were still 

being identified. Altria Client Services referred to all of these numbers as “Document 

IDs” rather than “documents,” but because they total 120,583 documents, I believe there 

may have been a typo because the numbers labeled “Document IDs” in the February 7, 

2011 letter actually correspond to “documents.”)  The marked increase of documents 

subject to our inquiry that Altria Client Services stated were available on the website—

from 9,761 in December 2010 to 76,525 in February 2011—indicates that tens of 

thousands of documents that we asked about were apparently added to the Philip Morris 

website in direct response to our inquiry.  As noted, we were able to make our inquiry 

only because we were able to access and use the Minnesota Depository’s 4(b) Index. 

16. Having access to the Minnesota Depository’s 4(b) Index allowed us to facilitate the 

public’s access to online documents, and in my view would not have been possible 

without using the 4(b) Index as a check on Philip Morris’, R.J. Reynolds’, American 

Tobacco’s, and Brown & Williamson’s obligations to post documents on their websites. 

Additionally, in my view, much of the value of the 4(b) Index is due to the Minnesota 

Depository’s review of the contents of every box of documents as they arrive to ensure 

that their contents are accurately reflected on the 4(b) Index, and trying to make sure that 

the Depository actually receives a copy of every document listed in the 4(b) Index. 
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17. In response to the California Attorney General’s Office’s inquiries involving the other 

tobacco companies, R.J. Reynolds Tobacco Company acknowledged that thousands of 

documents available in the Depository were not available on any website.  In one letter - 

a true and correct copy of which is attached as Attachment 4 – RAI, on behalf of R.J. 

Reynolds (which is responsible for posting American Tobacco documents, among 

others), acknowledged that “documents that should be on the public website are not” 

(p.2).  In a January 5, 2011 letter - a true and correct copy of which is attached as 

Attachment 5 –  Michael Leonard, an attorney for R.J. Reynolds, explained that, upon 

investigating the Attorney General’s Office’s concerns, “we have identified 32,164

documents that we plan to post” to appropriate websites (p.2).  Again, these are all 

documents that have long been available to researchers at the Minnesota Depository but 

that – until we identified them, using the Minnesota Depository’s 4(b) Index –have never 

been available through the Internet; and if the Minnesota Depository did not exist, the 

public would never have had access to these tens of thousands of documents, either at the 

Depository (because, by assumption, it would not exist) or on the companies’ document 

websites. 

18. The importance of the Minnesota Depository staff in sorting out document discrepancies 

between the 4(b) Index and the on-line documents is also clear.  Mr. Leonard of R.J. 

Reynolds explained in his January 5, 2011 letter to Jeanne Finberg at the California 

Attorney General’s Office that, with respect to these accountability issues, “[w]e are 

working through these issues which are fairly complex” (p.2).  He further explained that 

in order to resolve these “complex” issues, “we will need to send personnel to 
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Minnesota” to review documents in person at the Minnesota Depository. (Attachment 5)  

Similarly, Altria explained in its February 7, 2011 letter to the California Attorney 

General’s Office their intention to seek “the support of the Minnesota depository staff” to 

resolve remaining issues. (Attachment 3)    

19. These recent incidents demonstrate the vital role the Minnesota Depository plays in 

ensuring the ongoing transparency and accountability of the Defendants’ document 

disclosure obligations.  Defendants do not dispute that there are tens of thousands of 

documents that the MSA required them to post on their document websites, but that they 

did so only after commencing investigations in response to written inquiries from the 

California Attorney General’s Office.  If there was no Minnesota Depository, we would 

have had no mechanism to identify the records missing from the Defendants’ websites, 

and as a result researchers, academics and others would never have gained access to 

records that Defendants are required to publicly disclose—not at the Minnesota 

Depository, because it would not exist, and not on the Defendants’ document websites, 

because the problem was that the documents were required to be posted there but were 

not.

20. Another unique, related role that the Minnesota Depository plays that is not mirrored by 

the Defendants’ websites is the measures of accountability at the Depository itself.  As 

described in Paragraph 18 above, the Defendants themselves rely upon and interact with 

the Depository staff to ensure the accuracy and completeness of both Minnesota 

Depository holdings, and of their tobacco website collections.  It is my understanding that 
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when Depository staff  have concerns about the completeness of materials deposited 

there, they similarly can and do interact with Defendants’ representatives. 

21. No similar mechanisms exist for Defendants’ websites.  Although Defendants have so far 

been generally responsive to the letters sent by the California Attorney General’s Office 

last year, there are limited means for a researcher or academic who cannot locate records 

on a company’s document website to communicate with the Defendants about their 

concerns.  The Philip Morris website does have a “contact us” feature allowing users to 

pose queries; the other companies merely have the name of the vendor responsible for 

maintaining the site. I don’t always receive a reply to my concerns when I have 

communicated them to either the vendor or the company.  By contrast, researchers and 

others using the Minnesota Depository can not only access the helpful staff there, but 

when the staff cannot resolve an issue, they can and do communicate with Defendants’ 

representatives to get a response.

22. I also understand that the Minnesota Depository contains a “secure area” where certain 

confidential documents are maintained. While these documents are not available to the 

public and are not posted on websites, they can be reviewed by plaintiffs’ attorneys who 

agree to a protective order, according to a letter I received from Mr. Leonard of R.J. 

Reynolds, a true and correct copy of which is attached as Attachment 6.  I am concerned 

that if the Depository is closed there is a chance that these documents may no longer be 

available to users who have the right to obtain access now or to the public should any of 

the documents be de-privileged by a court and be released for the public’s view.
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Klausner Decl.---Attachment 1



From:                              Jeanne Finberg 
[Jeanne.Finberg@doj.ca.gov]
Sent:                               Wednesday, September 29, 2010 10:30 
AM
To:                                   Klausner, Kim 
Cc:                                   William Lieblich 
Subject:                          Fwd: Additional missing documents -- 
RJR and B
&W
Attachments:                 not Accounted For- RJR.xlsx; not Accounted 
For -
BW.xlsx

>>> Jeanne Finberg 9/29/2010 10:28 AM >>> 
Dear Mark, 

I am writing to you as a follow up to my September 17, 2010 letter 
regarding
tobacco documents missing from the Internet websites.  I now have a list 
of
documents relating to R.J. Reynolds and Brown & Williamson that do not 
appear on
those company websites.  The bates numbers are on spreadsheets that are 
attached
to this email.

Can you please let me know what is the status of these documents and if 
they can
be added to the public sites?  I appreciate your cooperation in this 
matter.

I apologize for the informality of using email for this correspondence, 
but
given the length of some of these spreadsheets, it seems like the best 
method of
communication.  Please let me know if you disagree and how you would like 
me to
handle any future inquires.

Thanks,  Jeanne 

Jeanne Finberg 
Deputy Attorney General 
California Department of Justice 
Office of Attorney General 
Tobacco Litigation and Enforcement Section 
1515 Clay Street, Suite 2100 
P.O. Box 70550 
Oakland, CA  94612 

510 622-2147 
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510 622-2121(fax) 
Jeanne.Finberg@doj.ca.gov

CONFIDENTIALITY NOTICE: This communication with its contents may contain
confidential and/or legally privileged information. It is solely for the 
use of
the intended recipient(s). Unauthorized interception, review, use or 
disclosure
is prohibited and may violate applicable laws including the Electronic
Communications Privacy Act. If you are not the intended recipient, please
contact the sender and destroy all copies of the communication.
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Klausner Decl.---Attachment 2
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Klausner Decl.---Attachment 5
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Klausner Decl.---Attachment 6
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