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L NTRODUCT| ON

Plaintiffs respectfully submit this menorandumin response to the three
separate nmenoranda subnitted by defendants on the follow ng i ssues to be heard
on Oct ober 8:

e Docunent destruction: Instead of facing the nerits of this nost
serious issue, defendants request that this Court nerely direct a further
neet - and- conf er. However, the parties held an extensive neet-and-confer on
this issue, after which defendants failed to propose any conprom se.
Moreover, at this late date, the parties remain in substantial disagreenent
over the scope of this discovery. Def endants al so engage in disingenuous
contortions in an attenpt to escape the obvious inplications of their own
docunents. However, evidence continues to mount -- in addition to that
previously cited -- of defendants' singular preoccupation wth destroying
damegi ng materi al s.

e Industry agreenents relating to, inter alia, product standards: This
i ssue has its genesis in a sinple letter plaintiffs sent to defendants seeking
confirmation that documents relating to, inter alia, product standards woul d
be produced pursuant to existing documents requests. After two months of
frustrated attenpts to resolve the issue, defendants insist that plaintiffs
serve yet another docunent request, to start the whole process all over again,
for docunents which are clearly relevant to many of the issues in this case,
i ncludi ng conspiracy, antitrust, and the health hazards of cigarettes.

« The Munnesota Government Data Practices Act: In their response,
def endants repeatedly confirm that they seek carte blanche discovery in this
litigation, wi thout any controls established by this Court. Def endants al so
ignore the State of Mnnesota's proposed relief, which allows defendants
unfettered access to documents pursuant to data practices requests but merely
restricts the subsequent wuse of such docunents, in accordance with the
procedures established for other docunents in this case. The only M nnesota
authority defendants cite on this issue -- of access versus use under the data
practices act -- directly supports the State's position in this notion.

Finally, there is one conmon theme which runs through defendants'



responses to every nmotion brought by plaintiffs for this hearing, that is,
def endants' contention -- in what has becone their mantra for this litigation
-- that it is too early to decide these issues on the nerits. Def endant s
contend that the docunment destruction nmotion is premature because the parties
shoul d neet-and-confer, again; that the product standards notion is premature
because plaintiffs should file another docunent request; that the data
practices notion is premature because the State should wait to file a notion
in limne (and, in an issue briefed separately, that the privilege |og notion
is premature because plaintiffs should wait to file a nmotion to conpel).
Plaintiffs respectfully suggest that any delay in the resolution of these
di scovery issues, two years into this litigation, would unnecessarily i npede
the progress of this case.
I. DOCUVENT DESTRUCTI ON

A. Lntroduction

In an attenpt to avoid the nerits of this issue, defendants engage in
extended argunents that this Court should defer to a further neet-and-confer

In fact, however, there already has been extended opportunity for neet-and-

confers, throughout which defendants refused to propose any conproni se.
Moreover, contrary to defendants' contentions, a vast gqgulf continues to

separate the parties.

G ven the substance of what is at issue -- serious evidence of docunent
destruction by the defendants -- it is understandable why defendants wi sh to
avoid the day of reckoning. In their response, defendants feebly attenpt to

explain away the clear, unnistakable, and repeated references to docunent

destruction from their own files. In addition, the extensive evidence cited
in plaintiffs' initial menorandumis only the beginning -- not the end -- of
the nounting record of docunent destruction in this case. For exanple, a

docunent recently produced by R J. Reynolds Tobacco Conpany ("RJR') discusses
destruction of controversial Joe Canel marketing materials to avoid

"scrutiny."



B. The Meet and Confer Process

After the service of the interrogatories at issue, defendants'
objections, and a detailed Iletter from plaintiffs setting forth the
deficiencies, the parties agreed to discuss the issue of document destruction
at the August 13 neet-and-confer. The discussion of this issue covers 34
pages of that transcript. Exhibit 5 to the Affidavit of Corey L. Gordon in
Support of Plaintiffs' Mtion dated Septenber 16, 1996 (herein "Gordon Aff.
1"). In the end, defendants specifically stated that they would get back to
plaintiffs with a proposed resolution, and, if that failed, the parties agreed

to present this issue to the Court at this hearing.1

Despite their prom ses, defendants never submitted a proposal. |[nstead,
two weeks after the neet-and-confer, defendants -- who claim in their
menor andum that plaintiffs' discovery is "obviously overbroad" -- served

virtually the sanme docunent destruction discovery on plaintiffs. See Exhibit
A to Affidavit of Corey L. Gordon dated October 4, 1996 subnitted herewith
(herein "CGordon Aff. II")2

' The parties stated at the neet-and-confer

M. Silfen [defense counsel]: I think you have dispelled our
paranoi a very definitely, and I think we can, | think we ought to
caucus and nmake sure we're all hearing the sane thing, but | think
we're going to be able to do it.

So maybe we should talk about what we're all hearing here and try
to wite sonething that we think responds to what you're saying.

M. Ciresi [plaintiffs' counsel]: Wy don't you do that.

Ms. Wl burn [plaintiffs' counsel]: Wy don't we agree on a
schedule for a hearing on this in the event that we can't get it
resol ved? And we woul d suggest either putting it on the schedule
for the September hearing or approaching the Court for an Cctober
heari ng date

M. Silfen: Septenber is getting crowded.

Ms. WAl burn: Well, then we can nove to October

M. Silfen: Fine.

Ld. at 207-209.

In response, plaintiffs have agreed to conduct the sane inquiry
plaintiffs seek to have this Court conpel the defendants to undertake pursuant
to this motion. Ld.



C. Defendants' Proposed Mddified Order
Def endants contend that plaintiffs' proposal is acceptable "with [imted

changes.” The "linited changes,” however, eviscerate the entire point of the
discovery.3

* "Readily" available "docunent" jndices: Defendants propose to limt
their search to "readily" available "docunent" indices. Def endants do not
attenpt to define what they nean by "readily" available, but this term does
suggest, to say the least, a rather |oose standard.

Def endants al so urge that their search be linmted to "docunment"” indices,
but do not explain what type of indices such a limtation would exclude or why
such a limtation would be appropriate. Cbviously, indices not styled as
"document” indices could, nevertheless, have conmments or references regarding
docunent destruction.

In addition, defendants have excluded from their proposal t he
requi rement to search "lists,"” despite the evidence which already specifically
points to the fact that at Ieast certain defendants maintained lists of
destroyed materials. See, e.g., Exhibits 11, 12 and 13 to Gordon Aff. |

- Witten policies on destruction: Defendants propose to evade this
di scovery by exenpting docunents destroyed "consistent with witten document
retention and destruction policies." However, it appears that a significant
nunber of snoking and health docunments destroyed by the defendants may have
been, in fact, destroyed pursuant to "written policies."

Mor eover, docunments destroyed pursuant to witten policies may well be,

for sone defendants, anong the easiest to identify. For exanple, a docunent

The present motion enconpasses all defendants, notwi thstanding the
efforts of the Council For Tobacco Research ("CTR') to extricate itself. See
Def endant s' Opposition to Mtion to Conpel Re Docunent Destruction
(" Defendants' Opposition"), at p. 2, n. 1 CTR s answer to plaintiffs’
i nterrogatori es acknowl edged that docunents had been destroyed, but failed to
provide the specific information requested in the interrogatory on those
i nstances of destruction. Exhibit 1 to Gordon Aff. |

! Defendants also reference "outdated databases that m ght be

technologically difficult or inpossible to search.” Def endants' Opposition,
at p. 7. After nore than 1-1/2 years spent on the issue of indices in this
litigation, plaintiffs are surprised --and concerned -- that further indices
or databases still remain undiscl osed.



recently produced by RIR denmpnstrates that RIJR has certain detailed records of

the titles and authors of documents apparently destroyed pursuant to witten

polici es. Exhibit B to Gordon Aff. 11. This docunment summarizes the 1963
Research Departnent Menoranda "destroyed,” listing such titles as:
The Smoking and Health Problem -- A Critical and Objective
Appr ai sal
Radi oactivity of Tobacco . . . . A Study of Burley Tobacco
The Analysis of Cigarette Snoke Condensate. . . . Polycyclic

Hydrocarbons in Lark Cigarette Snoke; and

Counteracting Tobacco Additives.

Ld. Since RIJR has access to information related to these docurments, and
access to many of the authors, RIR is in the best position to review its own
records and answer plaintiffs' interrogatories with substantive responses.

e Persons who mist be inquired of: Def endants attenpt to limt their
inquiry to persons "who m ght reasonably be expected to have new or additiona
responsi ve information." As with the notion of what might be "readily
avail able," persons who might "reasonably be expected" to have additional
responsi ve know edge is a highly subjective standard.

In addition, defendants seek to linmit the inquiry to "current” in-house
and outside counsel. Plaintiffs' proposed order would not obligate defendants
to identify and track down every single |lawer who ever represented the
defendants, but instead only attorneys past and present involved in snoking
and health litigation.

. " i " : Def endants object to
i ncluding the issue of docunents not "retained." However, whether a docunent
was destroyed or purposefully shielded by a third party, the result may be the
same: the docunent may be elimnated from production. Def endant s’ own
docunents already point to this practice. I ndeed, it was the recent
producti on of these docunents, cited in plaintiffs' initial nenorandum that
led to plaintiffs first notifying defendants, in prior correspondence, that

this woul d be enconpassed in the docunent destruction i ssue.’

* Plaintiffs have been attenpting to crack these related issues for nore
than 15 nonths. Plaintiffs' first set of interrogatories, served in June



D. Evidence of Destruction

In support of this notion, plaintiffs provided to the Court nunerous
docunents from the defendants' own files evidencing a disturbing pattern of
docunent destruction. This denonstrates both the substantial basis for
plaintiffs' concerns and the resources available to defendants for obtaining
responsi ve information.

In response, defendants go great lengths to distort the content of the
docunent s, expl anations which sinply fly in the face of the clear and explicit
| anguage of the docunments thensel ves. Mor eover, the docunents presented in
plaintiffs' initial nenorandum are not the only evidence of docunent
destruction uncovered to date.

1 - .
Philip Mrris Incorporated ("Philip Mrris") discusses at length its

contention that it has produced nore than half a mllion pages of docunents
from INBIFO, its research facility in Germany. However, the production of
certain |INBIFO docunents misses the point: the issue is not what has been

produced, but what has been d.e&.t_m_)L&d.G

I ndeed, the docunents attached to plaintiffs' initial notion evidence
the destruction of crucial research docunents. The handwitten notes of
Philip Morris Research Director Thomas Osdene, for example, chronicle a system
to exchange sensitive research material between Philip Mrris and I NBIFO and
to "destroy" -- Osdene's words -- the docunents. Exhibit 7 to Gordon Aff. I.
It is these destroyed docunents to which plaintiffs' discovery is directed,
not the reams of marginally relevant docunents that Philip Mrris has produced

thus far.

Simlarly, Philip Murris congratulates itself for producing the WIlliam

1995, requested information on docunment transfers. Exhibit C to Gordon Aff.
. The recently disclosed documents indicate that perhaps the word
"transfer" was not, in defendants' view, the proper term nology. Now
defendants claimthat "destruction" does not adequately describe this practice
either. Clearly, there should be no need to endlessly engage in this gane of
semanti cs.

® The vast majority of the INBIFO documents produced to date are

margi nally relevant docunents, not the type of |ong-term cancer and addiction
research that Philip Morris is suspected of having conducted through | NBIFO



Dunn meno evidencing an intent to "bury" unfavorable results of research on
ni cotine addiction and a copy of the research proposal itself. The proposal
however, is not what Dunn suggests would be buried but, rather, the results of
the research. Exhibit 10 to Gordon Aff. 1.

In fact, it now appears that the results were either not summarized in
the standard Philip Mrris research report format, or the research report
itself was destroyed. In response to plaintiffs' recent inquiries, Philip
Morris acknowl edged that it had not produced any such results, but would
produce the lab notebooks containing the raw data from the study itself
Def endants' Opposition, at p. 10, n. 6. Evidently, the results were indeed
"buried." '

Mor eover, another Philip Morris docunent -- not cited in plaintiffs'
initial menorandum -- also indicates that docunent destruction was an ever-
present thought anmong Philip Mrris scientists. Thus, this handwitten nmeno
dated February 23, 1982, from J. L. Charles, a senior Philip Mrris research

and devel opnent scientist, to Research Director Osdene, states at the outset:

You nmay shred this docunment, have it typed as is, incorporate the
suggestions in a position paper for upper nmanagenent, or use the
docunent in any way you see fit.

Exhibit D to Gordon Aff. Il, at 1003171563 (enphasis added).
This is not an ordinary or insignificant neno. The nmeno states:
The comments below are those of a concerned enployee with a 20-
year association with PM R&D, of which the past 10 years have been
directly involved with snoking and health related research
This conmpany is in trouble. fhe'cidarette industry is in trouble.

Let's face the facts:

1. Cigarette snoke [s biologically active.
a. Nicotine is a potent phar macol ogi ca
agent .
d. Oxi des  of ni trogen are .iﬁportant in nitrosam ne

By agreenment, Philip Mrris has not been producing |ab notebooks and
ot her raw data of research studies. Until this evidence of destruction cane
to light, however, plaintiffs believed that it was Philip Mrris' practice to
sumrari ze the results of its studies. Apparently, where the results of
research are unfavorable, Philip Mrris either did not prepare a report, or
unfavorabl e reports were destroyed. This is precisely the type of information
sought by plaintiffs' document destruction interrogatories.



formation. Nitrosamnes as a class are potent
car ci nogens.

e. Tobacco-specific nonvolatile nitrosam nes are present in
significant anpunts in cigarette snpke.

i. We do not know enough about the bi ol ogi cal activity of

additives which have been in use for a nunmber of
years.

Ld., at 1003171563-64, 66-67.

Strangely, the docunment appears to end mid-stream with the listing of
poi nt nunber 1, above, but no point nunmber 2 or any conclusion. In addition,
al though the menp states at the outset that it will provide "suggestions as to
how to approach the solution to some of the problenms,” [d. at 1003171563- 64,
no such suggestions or solutions are to be found in the copy produced in this
litigation. In response to plaintiffs' inquiries, Philip Mrris has stated
that this copy is all it can find. Exhibit E to Gordon Aff. 11.

2. RIR

RIJR urges the Court to disregard the obvious inplications of the titles
of the index entries cited by plaintiffs by arguing that, at sonme point in the
future, it will show that "many of those documents are not what plaintiffs
claimthemto be." Defendants' Opposition, at p. 10. |If, in fact, there has
been no docunment destruction, RIJR can clear the record by answering the
interrogatories at issue.

However, the evidence of destruction continues to nount. In fact,
evi dence produced by RIR denonstrates that its tentacles of docunent
destruction reached to its advertising agencies. For exanple, one newy-
produced docunent from a vice president at Young & Rubicam an advertising

agency in New York, to a senior nmanager at RIR, describes nunmerous docunents

related to the "Joe Canel"” canmpaign that "will be destroyed.” Exhibit F to
Gordon Aff. I1. Inexplicably, RIR has redacted the copy of the menmp produced
in this litigation for "privileged material." |d. The redactions appear to

include the titles of certain docunents |isted for destruction. I d. 8

Plaintiffs are unaware of the existence of a privilege shielding the
identity of destroyed information or an advertising agency-client privilege
under M nnesota | aw



A handwritten note attached to this menmo |eaves little doubt about the
notive for the proposed destruction of these Joe Canel docunents:

Ned - As we discussed . . . This is what I'm going to destroy -
none of this material is required to do future work - Also, under

our current scrutiny, a wse npve to rid ourselves of
QEME QDDBDI a WOr KI |

Ld. (enphasis added). The "current scrutiny," of course, arose amd the
growi ng controversy surrounding the astounding success of the Joe Canel
mar keti ng canpaign in attracting children as snokers.
3. Brown & WIlianmson

Brown & WIIlianmson Tobacco Conpany ("Brown & WIIlianson") acknow edges
that nunerous docunents were destroyed pursuant to document destruction
policies and that the destructions were "carefully recorded, and that record
preserved . . . ." Defendants' Opposition, at p. 12. Therefore, it should be
a sinple matter for Brown & WIllianson to review those records and obtain
responsi ve informati on regardi ng docunents relating to smoking and health and

mar ket i ng.

1. LNDUSTRY AGREENMENTS REIATI NG TO PRODUCT STANDARDS

In what can only be described as a 20-page avalanche of verbiage,
defendants denobnstrate the inpossibility of resolving discovery disputes
through "genuine 'give and take' discussions to address the parties'
concerns. " Def endants' Menorandum in Opposition to Plaintiffs' Mtion to
Compel Di scovery Concer ni ng Pr oduct St andar ds, Et c. (" Def endant s
Menor andunt'), at p. 3.

Plaintiffs' initial request was sinple and straightforward: Please tel
us if you agree that our existing discovery requests enconpass the production
of product standards exchanged between or anong defendants and docunents
relating to patents on snoking and health shared between or anobng one or nore
def endant s. Exhi bit 14, Gordon Aff. |. Now, after two nonths of delay -- and
repeated correspondence -- it is defendants' position that plaintiffs should
start again at square one, with the service of new docunment requests.

As set forth in plaintiffs' initial nmenmorandum a nunmber of existing



docunent requests enconpass the docunents at issue in this notion. As this
Court is aware, plaintiffs served a conprehensive set of docunent discovery
requests in June 1995. Def endants objected to virtually all requests on a
litany of grounds, none the |east of which was the oft-repeated refrain that
the requests were overly broad, vague, and |acked specificity. The past year
has been spent in an attenpt at refining and clarifying the requests, often
through letters such as the one which generated the current notion.

Def endants' proposal is to now have plaintiffs start all over again,
serve new di scovery requests to which numerous objections can be interposed,
anot her | engthy neet-and-confer process can be undertaken, and the final tine
for production del ayed. This is an unnecessary waste of tine. Accor di ngly,

plaintiffs urge the Court to grant plaintiffs' notion to conpel.9

1. THE M NNESOTA GOVERNMENT DATA PRACTI CES ACT

In their menorandum defendants nerely confirm the necessity for the
State of M nnesota's proposed protective order. Repeatedly, defendants verify
that they seek carte blanche to conduct discovery in this litigation
conpletely apart fromthe auspices and authority of this Court.

G ven defendants' position, and the three recent data practices requests
served by defendants specifically designed to circunvent the discovery rules
in this case, the State has proposed a protective order which nerely seeks to
govern the use of these documents in this litigation. The State's proposed
protective order does not restrict defendants' access to any docunents sought
under the data practices act. Instead, the State proposes only that the use
of documents obtained through data practices request be treated in the sane
manner in this litigation as a other docunents. Remar kabl y, defendants’

term these proposed procedures, in which they would be held to the sane

° Dpefendants contend that plaintiffs' request for product standards

docunents woul d enconpass such things as "the size of cigarettes, the size of
packagi ng, and so on." Defendants' Menorandum at p. 7. Yet, defendants have
swanmped the depository with reanms of documents relating to product standards
established by CORESTA, an international organization which sets routine
standards for cigarettes. It is only when plaintiffs seek to ensure that nore

i product standards -- relating to snoking and health -- are produced
t hat defendants rai se objections.

10



standard as plaintiffs in this litigation, as "unnecessary," "burdensome," and

" . . 10

over reachi ng.
In their nmenorandum defendants' |ong discussion of access pursuant to

the data practices act msses the point of the present notion. The State does

act. Instead, the State nerely seeks to allow this Court to exercise the sane

authority over the use of these docunents in this litigation as the Court
exercises with respect to other docunents in this case. Clearly, this falls
within this Court's authority to nanage litigation before it. See, e.qg., Rule
16, Mnn.R Civ.P.

In fact, defendants' nenorandum contains only one citation to M nnesota
authority on the use of docunents obtained through the data practices act.
See Defendants' Menmorandum at pp. 5-6, citing Op. Atty Gen. No. 852 (Dec. 4,
1995). Def endants erroneously state that, "As the sane Attorney General who
is naned a plaintiff in this action explained in an opinion just |ast year,
the Act does not restrict the requestor's use of the docunments obtained."
Def endants' Menorandum at p. 5. Contrary to defendants' representations,
however, the cited opinion specifically holds that subsequent use -- as
opposed to access -- nmmy be restricted. (A copy of this opinion, which was
not provided by defendants, is attached hereto as Exhibit G to Gordon Aff.
I1). In this opinion, the Attorney Ceneral stated:

Qur basic conclusion is that, although the M nnesota Government

Data Practices Act. . . generally does not permt state agencies
to W|thhol d access to "public” governrrent data, I

a g om pl acin ]
r_e_s_t_Ll_C_t_l_o_n_S_o_n_tJle_u_S_& of their or| gi nal works of aut horshl p
consistent with the rights of a copyright owner under the Federal
Copyright Act ("FCA").

[A]llowing state agencies to assert the state's intellectual
property rights would not linmt the right of the public to access
and copy public data; i im

' Defendant s’ conplain that they "learned of plaintiffs' intent to bring

this matter to the Court for the first tine at the August 13 neet-and-confer
session."” Defendants' Menorandum Regarding the M nnesota Governnent Data
Practices Act ("Defendants' Menorandum'), at n. 16. That, of course, was two
nont hs ago.

11



Ld., at 2, 5 (enphasis added)."

I ndeed, even the quotation fromthis opinion cited by defendants states
that the data practices act "does not govern subsequent use." Defendants'
Menor andum at p. 5. Thus, in the present case, this Court clearly retains
the ultimte authority to control the use of these docunents -- and all
documents -- in this litigation.

Moreover, the State's proposed order is not, as defendants all ege, based
upon "i nnuendo and unsupported allegations." Defendants' Menorandum at p. 1.
The proposed order is based upon three specific data practices requests
served by defendants in the last two nonths. Each of these requests either
(1) specifically circumvents agreenents reached by the parties during the now
nore than year-long neet-and-confer process, and/or (2) seeks docunents to
which the State rai sed unresol ved objections to producing pursuant to docunent
requests. Instead of filing notions to conpel, or seeking new agreements in
neet - and- confers, defendants sinply served data practices requests.12

Finally, in an effort to divert attention, defendants propose an
"alternative" order based upon their allegations -- w thout one scintilla of
evidence -- that plaintiffs have "interfered" with the production of docunents
pursuant to the data practices act. The only "evidence" defendants cite is
(1) a letter fromplaintiffs' counsel to defense counsel seeking information
on a data practices request and seeking to institute certain procedures to

whi ch defense counsel subsequently agreed, and (2) letters which indicate that

plaintiffs' counsel is being copied and consulted on this matter, which, of

"' Thus, the Attorney General found that the Departnent of Natural

Resources ("DNR') could restrict the publication "or otherwi se use" of the
data practices information "for purposes other than personal ones" unless a
license was obtained from the State pursuant to the Federal Copyright Act.
Ld., at 1. Sinmlarly, in the present case, the State's proposal is to provide
def endants access to documents but restrict the use in the same nanner as
ot her docunments in this case pursuant to, inter alia, the Mnnesota Rul es of
Civil Procedure.

1 Def endant s compl ain t hat plaintiffs failed to cite "any

correspondence, transcript or other record" relating to the agreenent of the
parties to limt certain discovery but then, in the next paragraph, confirm
the agreenents. Def endants' Menorandum at pp. 17-18. Wth respect to the
overl apping nature of the data practices requests and docunment requests, see
Exhibit Hto Gordon Aff. 11.

12



course, is not only to be expected in this or any litigation but is expressly
contenplated in the previous orders of this Court. See Exhibits 17, 18, and
19 to Affidavit of Jonathan Redgrave in Support of Defendants' Menporandum
("Redgrave Aff.")."

Not only do defendants' accusations |ack any foundation, plaintiffs have
specifically informed defense counsel in witing on three different occasions
that "the State of Mnnesota is responding to requests under the M nnesota
Government Data Practices Act in an appropriate fashion and pursuant to |aw"
that we are "unaware of any delays in the delivery or production of
docunents," and, finally, that "I thought that | had clearly stated that | am
not aware of any delay in the production of any requested docunments to any |aw
firminvolved in the tobacco litigation." Exhibit 17 to Redgrave Aff.

In sum the State nmerely seeks to inpose some senbl ance of Court control
over the use of docunents [n this ljitigation. In view of the inherent
authority of this Court, the powers conferred on this Court by the M nnesota
Rul es of Civil Procedure, and the universal recognition of the necessity of
courts to manage and control litigation, defendants' vociferous objections to
any court supervision of their conduct in this aspect of the case is sinply
unt enabl e. See Manual for Complex Litigation Third, Federal Judicial Center
(1995), at xiii ("judicial control through effective nmanagenent techni ques and

. . . . . " 14
practices is now considered inperative").

* Defendants' memorandum points to the |anguage of two letters which

state, "All comunications regarding data practices should be nade to M.
Nel son [plaintiffs' counsel]."” Defendants' Menorandum at p. 30; Exhibit 19
to Redgrave Aff. Simlarly, another letter cited by defendants contains the
notation, "if contacted by them [defendants] say we are represented by
counsel ." Exhibit 18 to Redgrave Aff. Defendants' attenpts to inplicate these
letters with nefarious connotations is, indeed, far-fetched; certainly, the
State of Mnnesota is entitled to the representation of counsel.

" Defendants' |atest attenpt at an end-run around this Court's authority

is a sweeping subpoena served l|ast week on the National Association of
I nsurance Conmi ssioners issued in response to defendants' ex parte notion in a

i i, hone of Shook, Hardy & Bacon ("SHB"), one of the
national law firnms appearing in the Mnnesota action which has represented the
tobacco industry for decades. Exhibit | to Gordon Aff. 11. Thi s subpoena,
i ssued on a non-party, seeks docunments which extend far beyond the contours of
the discovery in this case, for exanple, "all docunents that evidence or refer
to the accuracy of information and/or data received from Blue Cross and Bl ue
Shield of Mnnesota or any Blue Cross or Blue Shield organization. . . ." Ld.

13



I'V. CONCLUSI ON

For all of the foregoing reasons, plaintiffs respectfully request that
this Court grant plaintiffs two motions to conpel and grant the State of

M nnesota's notion for a protective order.

Dated this 4th day of October, 1996.

ROBI NS, KAPLAN, M LLER & CI RESI

By: _/s/ Corey L. Gordon
M chael V. Ciresi (#16949)
Roberta B. Wal burn (#152195)
Corey L. Gordon (#125726)
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