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. LNTRODUCTI ON.

Plaintiffs respectfully submt this nmenorandum in support
of their second round of notions to conpel discovery. The
foll owing discovery is at issue:

e« Scientific Research Sent To Attorneys/ Docunent Request

No. 8: Mounting evidence in the public domain, and in this
litigation, di scl oses the extraordinary i nvol venent of

attorneys for defendants in scientific research activities.

In addition, many docunents explicitly discuss defendants'
motive for this wunusual attorney involvenent: to shield
scientific information on the harnful effects of cigarettes
from discovery. Accordingly, plaintiffs have requested the
production of all docunents on scientific research relating to
snmoki ng and health which were sent to attorneys. |In response,
defendants have asserted that many of these docunents are
pr ot ected by t he attorney-client and/ or wor k pr oduct
doctrines. At the sane tinme, however, defendants are refusing
to list all of these docunents on privilege |ogs. In this

motion, plaintiffs are not requesting the production of these

docunents, even though defendants' <claim of privilege for

scientific -- as opposed to legal -- information is, at best,

dubi ous. Instead, plaintiffs are nerely requesting that these

docunents be placed on a privilege |oqg. The law i s cl ear that

a party claimng privilege or work product nust provide such a

log to allow its adversaries in litigation -- and eventually



the Court -- to properly evaluate clainms of privilege.

e Privilege Logs Prepared For O her Litigation/Request

No. 122: Many of the defendants have previously prepared
privilege logs and produced them to plaintiffs' counsel in
ot her snoking and health litigation. Plaintiffs request that
t hese pre-existing |logs be produced in this case (in addition
to privilege |logs being prepared for this case). There is no
legitimte reason why this sinple request cannot easily be net
by defendants. Moreover, plaintiffs' need for these existing
logs is heightened by the fact that defendants have produced
only a tiny fraction of the privilege logs for docunents in

this case, and certain defendants -- including Philip Morris

| ncorporated ("Philip Mrris") and R.J. Reynol ds Tobacco

Conmpany ("RJR') -- have vet to produce any privilege logs in
this case.
. B&W s Tr ansf er of Docunent s To Third

Parties/Interrogatory No. 9 Plaintiffs seek a description of

each instance in which docunents relating to snmoking and
health were transferred from Brown & WIIlianson Tobacco
Corporation ("B&W to a third party, for reasons such as

storage, warehousing, indexing or destruction. As this Court

is aware, certain docunents -- including the infanpus
"deadwood” neno -- raise questions regarding the B&W transfer
of docunents. Accordingly, a full response to this

interrogatory is inmperative. All defendants, except B&W have




agreed to provide this informtion.

e Docunments Relating To "Young Adults"/Docunent Request

Nos. 91, 93-99 and 101: A nunber of plaintiffs' docunent

requests are targeted at information relating to sales of
cigarettes to children. Def endants have agreed to produce
docunments which explicitly refer to children -- but have
refused to produce docunents which reference "young adults.”
It is clear, however, that defendants' use the term "young
adul t s as a euphem sm for children
10,:0.0.0.0.0.9.9.9.0.9.0.0,0,.0,:9,0,.0,0,.0.0.0.0.9.9.9.0,.9,9,0.0,:0,0,:9,0,0,.0.0.0.0.0.0.0.0.0,0,0,0,0,0,0,0.4
19,:0.0.0.0.0.9.9.0.9,9,0,9,0,0,.0,0,0,0,0,0,.0.0.0.0.9.0.9.9,0,0,0,0.0,0,0,0,:0,0,.0.0.0.0.9.0.9.0,9.0,0.0,0,0,0,0,0,0,0,.0.0,0.4
XX

Accordingly, docunents referencing "young adults" should be
produced.

. Philip Morris Docunent s Rel ati ng To Ni coti ne

Repl acenment  Devi ces/ Docunent  Request NO. 5. Alone anong

def endants, Philip Mrris refuses to produce all docunents
relating to nicotine replacenent devices (i.e. ni coti ne
pat ches and nicotine gum.

. Di scl osure Of Tobacco | nstitute Agent s | n

M nnesota/lnterrogatory No. 34: The Tobacco Institute, Inc.

("Tobacco Institute") refuses to identify each individual,
corporation or entity in the State of M nnesota that has been
retained, hired or funded by the Tobacco Institute for the

years 1958 t hrough 1989.



e Defendants' Failure to Respond to Interrogatories In A

Tinmely Fashion: The Anmerican Tobacco Conpany ("American") and

Li ggett G oup, Inc. ("Liggett") have failed to answer and/or

supplenment interrogatories served 11 nonths ago. Bot h

defendants agree to answer -- but refuse to agree to any
response date. Anerican states that a deadline "would be a
meani ngl ess exercise.” The rules of procedure state
otherwi se, i.e., 30 days. Simlarly, a nunber of defendants
have failed to appropriately respond to interrogatories
relating to LS, I nc., a conpany which the cigarette
manuf acturers incorporated in 1983 and i medi ately transferred
docunents to.

I'1. SCILENTIFI C RESEARCH SENT TO ATTORNEYS.

| nformation in the public domain, as well as recent court
deci si ons, establish that defendants have, for decades,
attenmpted to filter scientific information through their
attorneys to place it beyond the reach of discovery. As
defendants' extensive use of this strategy cane to |ight,
plaintiffs requested the scientific information hidden behind
the | awyers:

Request No. 8 All reports on scientific research

relating to snmoking and health which were sent to

attorneys (in-house or outside) working for or on
behal f of any defendant in this case.

Exhibit 1.
This request was refined in several nmeet and confers.

Plaintiffs now seek



Al'l  docunments on scientific research relating to
snmoki ng and health which were sent to attorneys (in-
house or outside) working for or on behalf of any
def endant. For purposes of this request, "scientific
research” shall exclude literature searches or
anal yses of wholly publicly available data, except
to the extent such literature or analyses of wholly
publicly avail able data are on any index or database
(whether nmmintained by any defendants or any of

their i n- house or out si de att orneys).
Not wi t hst andi ng t he f oregoi ng sent ence, al |
docunments relating to "special projects"” or "special
accounts"” are included in this request. Docunent s

relating solely to an analysis of one individual

person's nedical records are not enconpassed in this

request. In addition, documents post-dating the
filing of the conplaint in this action are not
enconpassed in this request.

Exhibit 2, at p. 1. *!

As shown below, the fact that scientific research is in
the possession of counsel does not nmmke it privileged.
However, this Court need not address defendants' clainms of
privilege or work product in the present nption. | nst ead,
plaintiffs nerely seek an order requiring defendants to |ist
all such docunents for which they assert a claim of privilege
on an appropriate privilege |og.

The Case Managenent Order ("CMO'), of course, nandates

! Defendants have raised a host of objections to this
request, which has left sonme question as to their position on
this issue. See Exhibits 1 and 3. Plaintiffs believe that
def endants' objections relate primarily to docunments in the
possession of outside, as opposed to in-house, counsel.
Def endants have offered to produce a subset of "original
research” reports in the possession of outside counsel,
reserving an exception for "expert work product prepared in

the ordinary course for use in specific identifiable
litigation." Exhibit 4. This exception, of course, could
swal |l ow the whole. In addition, defendants object to
produci ng any docunents relating to the analysis of scientific
information in the public domain. [d.



t he production of a privilege |og for nost documents. CMO,
I11.D.7. The CMO does excuse defendants from searching files
of outside counsel in response to each document request by

plaintiffs, but allows plaintiffs to serve discovery relating

to "research on snoking and health” in the files of outside
counsel :
At  such time, however, that plaintiffs request

documents generated by or in the possession of
out side counsel which relate to research on snoking
and health where outside counsel acted as an agent
for or on behalf of one or nore of the parties, to
the extent that such docunments are not available
from the parties' own files, the parties agree to
promptly meet and confer, discuss the scope of the
request and seek early resolution of any dispute
which mght arise as to the production of such
docunents or the identification of such docunents on
the privilege |og.

Def endants, however, are resolute that they wll not
provide a privilege log for many of these docunents. See
Exhibit 5, at p. 98-100. Thus, once again in this litigation,
def endants propose a procedure where they unilaterally decide
what is produced. However, the law is clear that a party
claimng privilege nmust provide a particularized listing of
all such docunments to enable the plaintiffs to challenge --
and the Court to rule upon -- objections to production.

A Def endant s Have A Long History 0]

Attenpting To Shield Scientific Research By
Placing It In The Possessi on of Counsel.

| ncreasi ng evidence points to the extraordi nary degree of

attorney involvenment in scientific research. Much of this



evidence relates to defendant B.A T. Industries plc ("BAT")
and its corporate affiliates, including B&W? Ot her evidence
relates to industry-w de involvenent of attorneys through the
auspices of the Council for Tobacco Research - U S. A, Inc.
("CTR"). The discussion below is nmerely illustrative of the
exanpl es of attorney involvenent in scientific research which
have been di scl osed to date.

1. Strateqgies Adopted By BAT And B&W To Avoid
Di scovery.

BAT and B&W have, for decades, filtered routine
scientific research through BAT G oup attorneys in hopes of
cloaking it in attorney-client and work product protection.
Their notive is clear: B&W s | awyers recognized that the
scientific research being conducted by conpany and BAT
scientists wuld be daming evidence against them in
l[itigation. An August 1970 letter from David Hardy of Shook
Hardy & Bacon to the general counsel of B&Woutlined the risks
posed by the research contained in BAT and B&W fil es:

[I]ln our opinion, the effect of testinony by

enpl oyees or docunentary evidence from the files of

either BAT or B&W which seens to acknow edge or
tacitly admt that cigarettes cause cancer or other

disease would likely be fatal to the defense of
either or both conpanies in a snoking and health
case. . . . Clearly, the adm ssion of such evidence

woul d cause a plaintiff's case to attain a posture
of strength and danger never before approached in
cigarette litigation. It could even be the basis
for an assessnment of punitive damages if it were

2 For purposes of this menorandum the term "BAT" is used
to refer to B.A . T. Industries plc or British-Anerican Tobacco
Conpany Ltd.



deened to indicate a reckless disregard for the
health of the snpker.

Quoted in Peter Hanauer, et al., Lawer Control of Internal

Scientific Research to Protect Against Products Liability

Lawsuits, Journal of the American Medical Association, July
19, 1995, at p. 235 (hereinafter JAMA)(enphasis added),
Exhi bit 6.°

Thus, B&W and BAT | awyers becanme heavily involved in the
handling of BAT-B&W scientific research to shield it from
di scovery. A June 1979 nenorandum from J. Kendrick Wells, B&W
corporate counsel, to Ernest Pepples, vice president of |aw,
details how scientific information B&W received from BAT
shoul d be treated:

The material should cone to you under a policy
st at ement bet ween you and Sout hanpt on whi ch
descri bes the purpose of developing the docunents
from B&W and sending them to you as use for defense
of potential litigation. . . . Continued Law
Depart ment cont r ol is essential for the best
argunent for privilege. At the sane tinme, contro
shoul d be exercised with flexibility to allow access
of the R&D staff to the docunents. The general
policy should be clearly stated that access to the
docunents and storage of the docunents is under the
control of the Law Departnent and access is granted
only upon approval of request.

JAMA, Exhibit 6, at p. 237 (enphasis added).

® This letter is one of the docunents allegedly taken by
B&W s former paralegal, Merrell WIliams. Several courts have
ruled that these docunents are in the public domain and/or
have rejected B&Ws attenpts to shield the docunents from
public review. See Exhibit 7. In fact, a M ssissippi court
has ruled that these docunments are not privileged. See Butler
v. Philip Murris, et al., No. 94-5-53 (Mss. Cir. C. 2d Dist.
Novenmber 27, 1995), Exhibit 7.




Simlarly, a June 1984 nenorandum from M. Well's
regarding a safer cigarette project, cautions that:

if Project R o nust continue, restructuring

probably will be required to control the risk of
generating adverse evidence admssible in US
lawsuits. . . . Direct lawer involvenent is needed
in all BAT activities pertaining to snpking and
health from conception through every step of the
activity.

JAMA, Exhibit 6, at p. 236 (enphasis added).
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Apparently, filtering docunents through the | egal
departnment was not enough. In 1985, the direct flow of all

research and devel opnent reports from BAT to B&W was ordered

hal t ed. | nstead, all BAT R&D reports were ordered diverted to

outside counsel for B&W A January 30, 1985 BAT G oup

menor andum states that all "R&D reports” sent to the United
States should be addressed to a Robert Maddox at the
Louisville law firm of Watt, Tarrant & Conbs. Exhi bit 9, at
p. 104682360. The nmenmorandum further states that "the
recipient list nmust not contain the nane of any B&W person,
nor that of Maddox or of his conpany.” Id. This docunent
denmonstrates that, in some instances, outside counsel's files
may be the only place where scientific research is | ocated.
After plaintiffs br ought this document to B&W s
attention, B&W stated that it would search the files of Watt,
Tarrant & Conbs. Obvi ousl vy, however, this undi sputed
denonstration that BAT and B&W intentionally diverted evidence
to its outside counsel begs the question of how w despread the
practice was, a question which plaintiffs seek to answer

pursuant to the docunment request at issue.

10



2. Lawer Control O CTR "Special Projects".

Qutside counsel for the tobacco industry also had
extensive involvement in scientific research known as the
"Special Projects" that were conducted under the auspices of
CTR. Earlier this year, a federal Mgistrate Judge, in
Sackman v. The Liggett Goup, 920 F. Supp. 357 (E.D.N.Y.

1996), described the involvenent of lawers in this research:

The CTR . . . had two nethods of funding research:
through [Scientific Advisory Board], and through
Speci al Proj ects. The SAB was conprised of
i ndependent and unbiased scientists that would
approve research funding for " grant in aid"
pr oj ect s. The CTR Special Projects, however, by-

passed the independent board of unbiased scientists
and funded projects to further the econonm c interest
of CTR nmenbers as recomended and approved by the
t obacco conpany executives and their | awers.

* * %

The docunents confirmthat attorneys for the tobacco
conpanies net, discussed, and decided whether or not
a specific project warranted funding. Li ggett
inplicitly acknow edges that the projects were not
undertaken for the purpose of producing unbiased
reports sinply by invocation of the work product
privilege. These docunents furthered the fraud that
CTR Special Projects perpetrated on the public. CTR
released the |awer-picked research projects results
under the guise of unbiased scientific findings.

Sackman, 920 F. Supp. at 368 (enphasis added).*
The extensive |awyer involvenment in CTR Special Projects

di scussed in Sacknman echoes an earlier decision by Judge

* This decision, di scussed infra 11.B., held that
numer ous docunments relating to CTR Special Projects were not
protected by the attorney-client, joint defense, or work
product privilege and that the plaintiffs had denopnstrated
prima facie evidence of fraud. This decision is currently on
appeal to the district court.

11



Sarokin in Cipollone v. Liggett Goup Inc., 683 F. Supp. 1487

(D.N.J. 1988):

In this instance [CTR funded research], as well as
all aspects of the research being conducted by the
conpani es and under the auspices of the Tobacco
Institute, there was the ever prevalent presence of
|lawyers determining, or at |least participating in
what research should be conducted, and what should
be published or nade available to the general

publi c.
ld., 683 F.Supp. at 1492 (enphasis added).

Presumably, many docunents regarding Special Projects,
given the wdely-reported involvenent of tobacco industry
| awers, are located in the files of outside counsel for
def endant s.

3.Scientific Resear ch | nf ornati on Sent Directly To
Qut si de Counsel For RIR

Information in the public domain also reveals that RIR
used its outside counsel as a repository for sensitive
document s. In a BBC program entitled Panorama, it was
revealed that an outside consulting firm prepared a report
that was addressed to the Jones, Day law firm regarding the
shutdown of the RIJR "npuse house," a state-of-the art facility
where the mechani sns of snoking-rel ated di seases were studi ed.

Plaintiffs have specifically requested this report. Exhibit
10. RJR has objected "on the grounds that it seeks, and is
known by plaintiffs' counsel to seek, docunents that were
prepared by a litigation consultant for outside counsel to
Reynol ds in anticipation of pending or reasonably anticipated

litigation." ld. After neet and confers, RIR agreed to |ist

12



this report on a privilege log. Exhibit 11, at p. 55-56.
The "nouse house" report represents a specific instance

where plaintiffs are aware of a highly rel evant docunment that

was sent directly to outside counsel. It is highly unlikely
that this was an isolated incident. Again, the only way to

det erm ne whet her other probative docunents were sent directly

to outside counsel is by requiring defendants to fully respond

to Document Request No. 8. °

B. Many Of The Scientific Docunents In The Possessi on
Of Counsel Are Not Privileged O Work Product.

Plaintiffs do not ask the Court, at this time, to rule
that no privilege inures to the scientific research in the
possessi on of defendants' counsel. Rat her, plaintiffs sinply
seek information -- a privilege log -- which will allow a
focused challenge to any overly broad assertion of privilege.

It is inportant to note, however, that the |egal consensus is

> Philip Morris attorneys apparently also had a hand in

cl osing down research that threatened to haunt the conpany in
litigation. Dr. Victor DeNoble, who studied the effects of
nicotine on rats, was told by Philip Mrris managenment that
his research posed a risk to pending litigation. Regul ati on
of Tobacco Products: Hearings Before the Subconmttee on
Health and the Environnment of the House Comm on Energy and
Comrerce, 103d Cong., 2d Sess. Vol. 2. (1994), Exhibit 12, p

5. Dr. DeNoble testified that his lab files were searched and
copi ed by lawers from Shook, Hardy & Bacon in 1983. 1d., p.
52-53. Months later, Philip Mrris abruptly shut down Dr.
DeNobl e' s | ab:

The |ab was gone, everything was gone. Equi pnent
was gone, the cages were gone, the animals were
gone, all the data was gone. It was enpty roons.

ld., p. 56.
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that nost scientific information, even that possessed by
attorneys, is not privileged because, quite sinply, it is not
| egal advice.

Such information is not protected from discovery under
M nnesota | aw. M nnesota |aw extends protection only to
"l egal advice" froma |l egal adviser acting "in his capacity as

such". Brown v. St. Paul City Ry. Co., 62 NW 2d 688, 700

(Mnn. 1954). Neither the attorney-client nor work product
protection applies to communications made in the ordinary

course of business. Schmitt v. Enery, 211 Mnn. 547, 2 N W

2d 413, 416 (1942), overruled in part on other grounds, Leer

v. Chicago, St. Paul & Pac. Ry, 308 N.W2d 305 (Mnn. 1981).
VWhen | awyers direct factual investigations, they are acting in

a business, not a legal, capacity. Mssion Nat'l Insur. V.

Lilly, 112 F.R D. 160, 163-64 (D. Mnn 1986) (where the
i nvestigation by in-house counsel included non-|legal opinions
and thoughts about the facts, as opposed to legal or tria
matters, it was "ordinary business. . . outside the scope of.
privileges.").
Simlarly, no information 1is protected by the work

product doctrine unless it is "primarily concerned with | ega

assistance.” In re Air Crash Disaster at Sioux City lowa, 133
F.R.D. 515, 519 (N.D. Ill. 1990). The scientific information
at issue in this motion will establish, anong other things,

the know edge possessed by defendants about the hazards of

their products. Such  factual information is always
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di scoverable for a "litigant cannot shield from di scovery the
know edge it possessed by claimng it had been comrunicated to
a lawer; nor can a litigant refuse to disclose facts sinply

because that information came from a |awer." Rhone- Poul enc

Rorer v. Honme Indemity Co., 32 F.3d 851, 864 (3d Cir. 1994).°

Thus, for exanple, CTR "Special Projects" docunments |ack

the required dom nant "legal purpose.” Indeed, in Sackman v.

Liggett Goup, Inc., supra, the Magistrate Judge found that

123 "Special Projects" scientific research docunents were not

privil eged. After in_ canera review of the docunents,

i ncludi ng correspondence to and from counsel and m nutes of
neetings where counsel and/ or executives discussed the
projects, the <court found that the docunments chronicled
"attorneys [] serving a function other than that of |egal
advisor . . . in a scientific, admnistrative, or public
rel ati ons capacity . . . ." Sackman, 920 F. Supp. at 365.
Thus, since the "Special Project" docunents did not "relate to
the rendition of legal advice or legal services," they did not

fall under the attorney-client privilege. ld. The docunents

® During the neet-and-confer sessions on Request No. 8,
def endants stated that sonme of the scientific information was
not discoverable because it was being used by defendants’
expert witnesses. Exhibit 5, at p. 104-08; Exhibit 4. But
the fact that scientific evidence is shared with experts does

not place it beyond discovery. Marine Petroleum Co. v.
Chanmplin Petrol eum Co., 641 F. 2d 984, 994 (D.C.Cir
1980) ("facts given by the party to the expert can no nore be
protected by that fact than facts given by counsel to a party
can be brought within the attorney client privilege.")(citing
4 J. Moore, Federal Practice, 8§ 26.66[2] (1976).
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also were "devoid of references to litigation strategies or
ot her thought processes otherw se associated with litigation,"
t hus were not protected by the work product doctrine. 1d., at
367. Since neither of these protections were available,
def endants could not w thhold the docunments under the "joint
def ense"” privilege, as "attorneys <cannot be wutilized as

conduits of non-legal conmunications between parties claimng

the joint defense privilege." [d., at 365-66."'
In short, "counsel cannot suppress evidence by taking
possession of it." Paul Rice, The Attorney-Client Privilege

in the United States, 8§ 7.11, p. 525 (1993). The attorney-

client and work product ©protections are sinply "never
available to allow a corporation to funnel its papers and
docunments into the hands of its |awers for custodial purposes

and thereby avoid disclosure.” Radi ant Burners, Inc. V.

American Gas Ass'n, 320 F.2d 314, 324 (7th Cir. 1963), cert.

" The Sackman court also found that there was probable

cause to find that "a fraudul ent purpose existed in Liggett's
use of CTR Special Projects" and that the docunents "furthered
the fraud," in that, while the stated purpose of CITR was to
research snmoking and health, the organization was used instead
to "promote scientific research that would support the
econom c interests of the tobacco industry."” 920 F.Supp. at
368. Thus, the court found that the crine/fraud exception to
the privileges was an independent basis to overrule Liggett's
claim of privilege. Simlarly, the United States District
Court for the District of Kansas recently ordered RIJR to
submt for in canmera review 33 CTR Special Projects docunents.
The court specifically found a prima facie case of fraud
based on the failure of the nenmbers of CTR (which include the
donestic manufacturing defendants in this case) to disclose
their early know edge that nicotine was an addictive drug.
Burton v. R J. Reynolds and Anerican Tobacco Co., No. 94-2202-
JW. (May 2, 1996), pp. 15-16.
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deni ed, 375 U.S. 929 (1963).

C. At A Mninmum Defendants Mist Provide A
Privilege Log For Docunents They Claim Are
Privil eqged.

To the extent that defendants challenge the above
authority, and claim that scientific research is privileged,
def endants must, at a mninum identify the wi thheld docunents
on privilege logs. It is axiomatic that "the proponent of the
privilege nust provide sufficient information about the
docunments to allow the court to render an opinion as to the
applicability of the privilege." Rice, supra, at 8§ 11.6, p.
954. This is the rule of law in any case. It is especially
pertinent in the present case, given the blanket assertion of
privilege by defendants and their hi story of abusi ng
privileges to preclude discovery, as detailed in Sackman and
in docunents in the public donain.

The law is clear. A "proper claim of privilege requires

a specific designation and description of the docunents within

its scope as well as precise and certain reasons for
preserving their confidentiality." International Paper Co. V.
Fi berboard Corp., 63 F.R D. 88, 94 (D.Del. 1974); In re

W rebound Boxes Antitrust Litigation, 129 F.R D. 534, 537,

reconsi deration granted on other grounds, In re Wrebound

Boxes, 131 F.R D. 578 (D.Mnn. 1990) (granting notion to
conpel creation of privilege |og because "a general allegation
of privilege is insufficient"). A party cannot use a "nere

claim of attorney-client privilege to justify a refusal to
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properly identify docunents. Roseberg v. Johns-Manville
Corp., 85 F.RD. 292, 301 (E.D. Pa. 1980). Also, sinply
because defendants contend that scientific research docunents
are protected from discovery under the work product doctrine
does not permt themto conceal those docunents by refusing to

submt a log. Anderson v. Beatrice Foods Co., 127 F.R D. 1, 5

(D. Mass. 1989), aff'd, 900 F.2d 388 (1st Cir), cert. denied,

111 S. Ct. 233 (1990)("Invocation of Rule 26(b)(3), however,
does not permt conceal ment of the exenpted docunents, which
must be identified sufficiently to permt judicial resolution
of the issue iif it is <contested by the party seeking
di scovery").

A log is required because w thout one, plaintiffs wll
be precluded from nounting any challenge to the bl anket
assertions of privilege, and this Court will be unable to rule

on the issue. Director of the O fice of Thrift Supervision v.

Ernst & Young, 795 F. Supp. 7, 13 (D.D.C. 1992) (although

submtting a log is nore burdensonme than invoking privilege in
a "general fashion,” a log is required because "it is the only
way by which OIS and, if necessary, the court could deterni ne
whet her the docunents at issue are truly privileged from
production.").

I ndeed, a log is constitutionally required because the
failure to provide one so inpairs the requesting party's
ability to contest the claimthat it "offends the notions of

due process inherent in the Constitution"). Wei v. Bodner
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127 F.R.D. 91, 97 (D.N.J. 1989). Thus, if there is no |og

the Court nust deny defendants' assertion of privilege. Ld.
(refusing to grant defendants' request for privilege because,
since no log had been provided, the court |acked sufficient
information to rule on clainmed privil eges). If the required
information is not provided, any privilege is waived because

an inproperly asserted claim of privilege is no claim of

privilege at all." |International Paper, 63 F.R D. at 94.°8

8 A leading commentator on the issue describes the
appropriate log as containing the following information:
description of docunment type, nane and title of witer and
addressees, date of docunent, distribution list, a description
of the docunents' content sufficient to allow nmeaningful
chal l enge of the privilege. Rice, supra, at 8§ 11.6, p. 955-
67.
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D. Defendants' Objections To Listing Scientific Docunents
On a Privilege Log Are Meritless.

1. Plaintiffs' Request |Is Not Unduly Burdensone.

Def endants have argued that this request is unduly
burdensome, apparently because so nmany outside counsel have
represented them over the years. See, e.q., Exhibit 5, at p.
103. However, any burden caused by defendants' dispersal of
scientific information anmong numerous counsel is their own
maki ng, thus no reason to preclude discovery. A defendant may
"not excuse itself from conpliance... by utilizing a system of
record-keeping which conceals rather than discloses relevant
records, or makes it unduly difficult to identify or |ocate

them thus rendering the production of +the docunents in

excessive burdensonme and costly expedition.” Kozl owski V.

Sears Roebuck and Co., 73 F.RD. 73, 76 (D. Mass. 1976).

| ndeed, allowing a party to hide behind such a shell gane

woul d defeat the purposes of the discovery rules. Bi ehl er v.

VWhite Metal Rolling and Stanping Corp., 333 N E. 2d 716, 721

(rr1r. App. 1975) ("Neither a litigant nor the insurer of a
litigant can frustrate di scovery procedures by fragnenting its

know edge anong different agents or attorneys").

2. The Scientific Information 1s Clearly
Rel evant .
The relevancy objection asserted by defendants is
speci ous. Plaintiffs' request is limted to docunents on
"scientific research relating to snoking and health.” That

topic goes to the heart of plaintiffs' clainms for recovery of
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the costs associated with the adverse health effects of
snoki ng. M nnesot a courts view relevancy broadl y,
enconpassi ng even inadm ssible evidence that may tend to | ead

to adm ssi bl e evidence. Leer v. Chicago, M| waukee, St. Paul

& Pacific Ry., 308 N.W2d at 3009. G ven that several courts

have found that some of the information at issue establishes
t hat defendants, with the help of their attorneys, my have
engaged in fraudulent conduct to hide their know edge of the
dangers of ci garettes, rel evancy cannot be credibly
guesti oned.

I11. PRIVILEGE LOGS PREPARED FOR OTHER LI TI GATI ON.

Plaintiffs' Document Request No. 122 seeks all privilege
logs that donmestic defendants have produced in simlar
litigation:

Request No. 122

Al'l privileged | ogs produced by your conpany in any
litigation, prior or pending, involving snoking and
heal t h.
Exhi bit 13.°
This request is narromy drawn to seek only privilege
logs that were prepared by defendants and served on other
plaintiffs' counsel in snmoking and health cases. This will be

a small nunber of documents, no doubt l|located in a discrete

® As part of this request, plaintiffs specifically
request the privilege logs from the Sackman and Burton cases,
descri bed above. Plaintiffs request that the privilege |ogs

from these two cases, where courts recently ruled on notions
relating to the wthholding of privileged docunents, be
produced within 14 days.
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pl ace, thus produci ble w thout burden.

In addition, these privilege logs are clearly relevant.
As shown above, def endants have sought to protect as
privileged highly relevant information. Description of that
information in wearlier privilege logs nmay thus lead to
adm ssi bl e i nformati on.

Many courts have endorsed the sharing of information
devel oped during discovery in one case for use in other cases.

Patterson v. Ford Mtor Co., 85 F.R D 152-153 (WD. Tex.

1980) ("the availability of discovery information nay reduce
time and noney that nust be expended in simlar litigation .

," thus furthers the Rule 1 mandate that there be a just,
speedy determ nation of every action); Durst, "Confidentiality

Agreenents in Product Liability Litigation", 15 Trial Lawers'

Quarterly 36 (1983) (courts uniformy hold that the sharing of
information between plaintiffs’ attorneys furthers the
pur poses of pretrial discovery).
Production of the 1logs also wll help ensure ful

di sclosure on privilege logs in this case. The sharing of
information from other |awsuits serves this public purpose
because "[p]arties subject to a nunber of suits concerning the
sane subject mtter are forced to be consistent in their
responses by the know edge that their opponents can conpare

t hose responses.” Garcia v. Peeples, 734 S.W2d 343, 346-47

(Tex. 1987).

Finally, plaintiffs' need for these logs is hei ghtened by
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def endant s’ refusal to pronptly produce privilege |ogs
created for this case. This Court has ordered the rolling
production of privilege logs. See Order of March 20, 1996, 1
5 ("Privilege |logs shall be produced on a rolling basis with
respect to those docunments produced; the logs shall not be
del ayed or wthheld wuntil all production is conplete.").
Nevert hel ess, defendants have produced only a tiny fraction of
the privilege logs for docunents withheld from production in

t his case. Certain defendants -- including Philip Mdrris and

RJR, the |argest donestic cigarette manufacturers -- have vet

to produce a single privilege log in this case.

V. B&W S TRANSFER OF DOCUMENTS TO THI RD PARTI ES.

M nnesota Rule of Civil Procedure 26.02 expressly
aut horizes discovery into "the existence, . . . custody,
condition and location of docunments” containing discoverable
matter. The CMO recognizes, by making them subject to the
preservation order, that docunents in the hands of third-
parties may play a role in the litigation. CMO, T I.H(5).
Cogni zant of B&W s apparent practice of treating docunents in
manner calculated solely to place them beyond discovery,
plaintiffs seek a description of all i nci dences where
documents have been transferred to corporate affiliates or
third-parties:

| nterrogatory No. 9:

Describe with specificity each instance in which
docunments relating to snoking and health were
transferred from your conpany to a corporate
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affiliate or to a third party for any reason,
including but not limted to storage, warehousing,
i ndexi ng or destruction, and state the name of the
entities transferring and receiving the docunents,
the location of docunents prior to and subsequent to
the transfer, the date of the transfer, a
description of the docunments transferred, the vol une
of the docunents transferred, and the present
| ocation of the docunents.

Exhi bit 14.%

In response, B&W plays a semantic gane, narr owi ng
plaintiffs' request with regard to corporate affiliates and
whol Iy ignoring the request with regard to third parti es:

Brown & WIIliamson states that, to the best of its
present know edge, and without interrogating all of
its enployees and without reviewing all docunments in
its possession, (which would be unduly burdensone),
Brown & WIlianmson has not yet identified a set of
docunents that it at one tine retained and stored in
its possession and l|later transferred its only copy

to a corporate affiliate for the purpose of storage,
war ehousi ng, indexing, destruction or change of
cust ody. To the extent that plaintiffs believe,

based on a document purported in the press, that
Brown & WIlliamson transferred research docunents
fromits R&D library to one of its affiliates, Brown
& WIlliamson has investigated this matter and has
determned that no such transfer of docunents

occurred. Brown & W Ilianson otherw se objects to
I nterrogatory No. 9 as vague, overbroad, and unduly
bur densone. Interrogatory No. 9 literally appears

to require Brown & WIliamson to describe every tine
documents were transferred by Brown & WIIlianmson to
one of its corporate affiliates or to a third party,
which would mean that Brown & WIIlianson would be
required to describe every piece of correspondence
that is ever sent out to a third party and every
conmuni cation that is sent to a corporate affiliate.

Exhi bit 14 (enphasis added).

Y Pplaintiffs' Interrogatory No. 9 is substantially
identical to plaintiffs' Jurisdictional Interrogatory No. 6.
Exhibit 15. Al defendants other than B&W have agreed to
answer Interrogatory No. 9.
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In the neet-and-confer process, plaintiffs corrected
B&W s exaggerated characterization of the request (allegedly
requiring description of "every piece of correspondence") by
limting the request to documents that were transferred for
reasons such as storage, warehousing, indexing or destruction
as well as corporate reorganizations or sale of assets.
Plaintiffs also alerted B&W that plaintiffs expected a
reasonabl e inquiry, not interrogation of every B&W enpl oyee.
Exhi bit 16, at p. 3.

Nonet hel ess, B&W conti nues to refuse to answer
I nterrogatory No. 9 despite -- or, perhaps, because of -- its
document ed history of attenpting to place damaging scientific
information outside the reach of discovery. As noted above,
in 1985 all research and devel opnent reports from the BAT
Group were ordered sent to the United States through a
Louisville law firm -- instead of directly to B&W Exhibit 9.

B&W also has revealed a propensity to purge damaging
probative documents fromits files. The infanpus "deadwood"
meno shows that at one point, B&Ws corporate counsel, M.
Wells, ordered that indisputably relevant docunments be noved
of fshore. JAMA, Exhibit 6, at p. 238. This plan was outlined
in a January 17, 1985 neno, in which M. WlIIs categorized
"Janus” research as "deadwood." The Janus research
denonstrates that tobacco tar is "biologically active." Id.
M. Wells' plan was to secrete damagi ng evidence to Engl and:

| suggested that Earl [Kornhorst, a B&W research
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executive] have the docunents indicated on ny |ist
pulled, put into boxes and stored in the |arge

basenment storage area. | said that we would
consi der shipping the docunents to BAT when we had
conpl eted segregating them | suggested that Earl

tell his people that this was part of an effort to
renove deadwood from the files and that neither he
nor anyone else in the departnent should nmake any
notes, nmenos., or |lists.

Id. (enphasis added).

B&W clainms that the "deadwood" transfer never took
pl ace. However, B&Ws refusal to describe whether other
transfers did take place is curious. | f none did, B&W should
wel come a chance to establish that fact under oath.

The | aw mandates such a disclosure. As noted, M nnesota
Rule 26.02 authorizes discovery into the location of
potentially relevant evidence. A party may inquire through
interrogatories about the existence and |ocations of docunents
and use the resulting information to obtain production of the

document s. 8 Wight, MIller & Marcus, Federal Practice and

Procedure, Civil 2d, 2012, p. 190 (1995). Even if the

underlying docunments are privileged, a request seeking their

"exi stence and whereabouts" is proper. Harvey v. Ento Corp.

28 F.R D. 380, 381 (E.D. Pa. 1961) (requiring answers to

guestions concerning the location of attorney work product).

Y I'n the neet-and-confer process, B&W offered to produce

certain docunments related to this request, if B&W I ocates them
in a truncated search (that excludes even sone docunents at
B&W's main facilities). Exhibit 17, at p. 1-2, 4. This offer
is obviously insufficient. As shown in the "deadwood menp"
there may be no description in witing to nmenorialize any
transfer of docunents.
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If only a party's attorney knows the whereabouts of docunents,
the appropriate procedure is to depose the attorney to

determ ne where docunents are | ocated. Pr oducers Rel easi ng

Corp. v. PRC Pictures, 8 F.R D. 254, 256-57 (S.D.N. Y. 1948);

see also Shelton v. Anerican Mtors Co, 805 F.2d 1323, 1327

(8th Cir. 1986) (where deposing attorney is the only way to
learn of the existence of docunents, deposition my be
proper).

B&W s obj ection that the request is "vague, overly broad,

and unduly burdensone” has no nerit. Even if it did create
sone burden to track down transfers of docunents, "nerely
because conpliance . . . would be costlier or tinme-consum ng
is not ordinarily sufficient to defeat discovery." Kozl owski,

73 F.R.D. at 76. Moreover, any burden is of B&Ws own naki ng.

Id.; see also Snowden By and Through Victor v. Connaught

Lab., 137 F.R. D. 325, 333 (D. Kan. 1991) (an "unw el dy record

keeping systenl is no excuse to discovery). | ndeed, all owi ng
a party to hide behind such a shell gane would defeat the
pur poses of the discovery rules. Cooper Indus. v. British

Aer ospace, Inc., 102 F.R D. 918, 920 (S.D.N. Y. 1984) (a party

cannot avoid discovery nerely by shipping docunents abroad as,
if so, "every United States conpany would have a foreign
affiliate for storing sensitive docunents.")

V. DOCUMENTS RELATI NG TO " YOUNG ADULTS".

Snoking by children, and advertising ained at children

constitute an inportant elenent of plaintiffs' clainmns. For
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this reason, a nunber of plaintiffs' docunment requests relate
to "youth," which plaintiffs have defined as "persons 18 years
or under (or children, adolescents or young adults)."” See
Plaintiffs' Docunent Request Nos. 91, 93-99 and 101, Exhibit
18.

Def endants have agreed to produce docunments related to
persons under age 18, and related descriptors of youth
("mnors,"” "juveniles,"” "children," "underage purchasers"),
but have objected to the term "young adults.™ Def endant s
argue that the requests, to the extent they enconpass "young
adults", are irrelevant and overbroad. See Exhibit 19, at p.
159-66; Exhibit 20, at p. 99-102.%

However, it is clear that docunments relating to "young
adul ts" are relevant and that the age 18 is not a bright line.

Clearly, marketing and advertising ainmed at 18 year olds
necessarily appeals to 15, 16, and 17 year olds. For exanpl e,
the U S. Center for Disease Control ("CDC') has noted that
consumer research suggests that children age 14-17 aspire to
be young adults; "therefore, advertising and pronotional
efforts targeted toward young adults may have greater appeal
to adol escents because of their age aspirations.” Exhibit 21

at p. 5. %

12 BAT, Liggett, CTR, and the Tobacco Institute have not
objected to the term "young adults."

13 This CDC report also noted the increase in the rate of

initiation of snoking anong adolescents from 1985 through
1989, and st at ed:
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In fact, in an offer to conpromse this dispute,
plaintiffs asked for a representation that defendants have
never used the term "young adults" to refer to persons under
age 18 or for the purpose of referring to persons under age 18
or understandi ng persons under 18 and why they snmoke. Exhibit
19, at p. 165. Defendants refused to respond.

Moreover, it is obvious that defendants use the term
"young adul t s" as a euphem sm for chi |l dren.
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XXX

) 9.9,9,9,:0.9.9,9,9,.9,0.9.9,9,9,:0.9.9.9,0,:0.0.9.9,0,0,0.0.9.9,.0,0,.0.9.9,9,0,:0.0.9.9,0,0,0.9.9,9,0,0,0.9.9,0,0,.0.9.9,9,0,4

1 9.9,9,0,0.9.9,9,9,0.0.9.9,9,9,:0.9.9,9,0,.0.0.9,9,9,.0,.0.9,.9,9.0,0.0.9.9,0,0,.0.9.9,9,0,0.0.9,9,0,0.0.9.9,0,0,0.9.9,9,0,0,0.9.¢
XXXXX

1 9,9,9,0,0.9.9,9,0,9,.0.9,9,9,9,0.9.9.9,0,:0.0.9.9,9,0,0.0.9,9,0,0,.0.9.9,9,0,0.0.9.9,0,0,0.9.9,9,0,0.0.9.9,0,0,0.0.9,9,4

1 9,9,9,0,0.9.9,9,9,:0,.9.9.9,9,.0,0.9.9,9,0,0,0.9,9,9,4

) 9,9,9,0,:0.9.9.9,0,0,.0.9.9,9,0,:0.9.9,9,0,.0.0.9.9,9,0,.0.9.9,9,.0,0.0.9.9,9,0,.0.9.9.9,0,0.0.9.9,0,0.0.0.9,¢
) 9,9,9,0,0.9.9.9,0,0,.0.9.9,9,0,:0.9.9,9,0,.0.0.9.9,9,0,.0.9.9,9,.0,0.0.9.9,9,0,.0.9.9.9,0,0.0.9.9,0,0.0.0.9.¢
XXXXX

) 9,9,9,0,:0.9.9.9,0,0,.0.9.9,9,0,:0.9.9.9,0,.0.0.9.9,9,0,.0.9.9,9,.0,0.0.9.9,9,0,.0.9.9.9,0,0.0.9.9,0,0.0.0.9,¢
X

) 9,9,9,0,:0.9.9.9,0,0,.0.9.9,9,0,:0.9.9.9,0,.0,.0.9.9,9,0,.0.9.9,9.0,0.0.9.9,9,0,.0.9.9.9,0,0.0.9.9,0,0.0.0.9,¢
XX

) 9,9,9,0,0.9.9.9,0,0,.0.9.9,9,0,:0.9,.9,9,0,.0,.0.9.9,9,0,.0.0.9,9,.0,0.0.9.9,9,0,.0.9.9.9,0,0.0.9.9,0,0.0.0.9.¢
XXX

) 9,9,9,0,:0.9.9.9,0,0,.0.9.9,9,0,:0.9.9.9,0,.0.0.9.9,9,0,.0.0.9,9,.0,0.0.9.9,9,0,.0.9.9.9,0,0.0.9.9,0,0.0.0.9,¢
XXX

) 9,.9,9,0,:0.9.9,9,0,0,0.9.9,9,0,0.9.9.9,0,0.0.9.9,9,0,.0.9.9,9,:0,0.0.9.9,0,0,.0.9.9,0.0,0.0.9.9,0,0,0.0¢
XXXKXXXXXX

1 0.9.9.9.9.0,9,9.9,9,0,0,0,0,.9,.0,.0.0.0.0.0.9.0.9.9.9.9,0,0,0,:0,0,0,0,.0.0.0.0.0.0.0.0.0.9,0,0,0,0,0,0,0,0,0,.0,.0.0.0.0.0 4
The relevance and inportance of youth nmarketing to the

plaintiffs' case cannot be denied. See Conplaint, at 7 71-

74. Accordingly, defendants should be ordered to produce

docunents relating to "young adults. "'

% Moreover, the docunments at issue are discoverable even
if aimed solely at adults:

. Request 91 seeks docunents relating to the
ef fects of nicotine.

e Request 93 seeks docunments relating to the
advertising, marketing and pronotion of cigarettes.

e Request 94 seeks docunents relating to snoking
cessation efforts.

e Request 95 seeks docunments relating to the
preval ence of snoking.

e Request 96 seeks docunents relating to focus
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VI. PHLIP MRRS DOCUVENTS RELATING TO NI COTI NE
REPLACEMENT DEVI CES.

Plaintiffs' Fourth Request for Production of Docunents,
Request No. 5, requested:

Al'l  docunents relating or referring to nicotine
repl acenent treatnents or devices, including but not
limted to, nicotine patches, nicotine gum and
ni coti ne aerosol .

Exhi bit 25.
The response of Philip Mourris was as foll ows:

Philip Morris objects to this request on the grounds
that the phrase "nicotine replacenment treatments or
devi ces" is vague and ambi guous. To the extent that
this request seeks docunents other than those which
Philip Mrris has agreed to produced in response to
requests No. 71 to 73 of Plaintiffs' First Set of
Requests for Production of Docunments, Philip Mrris
further objects to this request on the grounds that
it is overly broad, unduly burdensone, and seeks
information that is not relevant to the subject
matter involved in the pending action and is not
reasonably calculated to lead to the discovery of
adm ssi bl e evi dence.

groups, surveys, polls, research and marketing plans
on snoki ng.
e Request 97 seeks docunments relating to the

attitudes, perceptions or behavi ors regar di ng
cigarettes or cigarette advertising, marketing or
pronoti on.

e Request 98 seeks docunments relating to industry or
conpany gui del i nes or codes on adverti sing,
mar keti ng or pronmotion of cigarettes.

e Request 99 seeks docunments relating to efforts to
prevent or discourage snoking.

e Request 101 seeks docunments relating to the

ef fects of point-of-sale adverti sing.

Exhi bit 18.
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After meet and confer discussions on the subject, Philip
Morris elected to stand on its objections to this request.
See Exhibit 26, at p. 2.

No other defendant has objected to producing these
documents, the relevance of which cannot be Ilegitimately
guesti oned. For exanple, the potential inmpact of nicotine
repl acenent devices marketed by others on sales of Philip
Morris' nicotine delivery devices, i.e., cigarettes, obviously
woul d be a relevant topic. Docunents that discuss the health
inplications of nicotine replacenment devices, particularly in
conparison to cigarettes, could also be highly probative.

In short, Philip Mrris should be conmpelled to fully and
conpletely respond to this request.

VI1. DI SCLOSURE OF TOBACCO I NSTITUTE AGENTS I N M NNESOTA.

Plaintiffs' Interrogatory No. 34 to the Tobacco Institute inquires as follows:

Identify each individual, corporation or entity in the State of Minnesota that has

been retained, hired or funded in any capacity by the Tobacco Institute, and for

each such individual, corporation or entity state the year(s) and a brief

description of the purpose for such retention, hiring or funding.
Exhibit 27.

The Tobacco Institute has answered this question for the years 1990 through 1995 only and
has refused to answer for 1958 (the year the Tobacco Institute was established) to 1989. ld-15

The information sought is highly probative of the Tobacco Institute's activities in the State
of Minnesota and is calculated to lead to the discovery of admissible evidence regarding any

misrepresentations and fraudulent statements made in Minnesota by Tobacco Institute

15 This same interrogatory was served on the Counsel for Tobacco Research, which responded
in full.
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contractors.

Documents in the public domain show the presence of the tobacco industry and the
Tobacco Institute in Minnesota through the use of "front groups”, see Exhibit 28, at p. 57,
XXXXXXXXXXXXX 19.9.9.0.9.9.0.9.9.9.:9.0.9.9.9.:9.9.9.0.9.9.:9.0.9.9.9.9.0.9.0.9.0.9.0.9.9.0.9.9.0.0.9.9.0.0.9.0,.0.9.0.0.0.9.9.9.0.9,0.0.0.0.4
1,:9.9.9.0.9.9.0.9,.9.9.:9.9.9.9.9.9.9.9.9.9.9.9.0.9.9,0.9.9.0.9.0.0.9.9.9.9,9.9.9.9.9.0.9.9.9.9.9.9.0.9.0.9.0.9.9.0.0.0.0.0.0.0.¢
1.9:9.9.9.9.9.9.9.9.9,:9,.0.9.9.9.:9.9.9.9.9.0,:0.0.9.9.9,0.0.9.9.0.0:0.0.9.9,.9.0.9.9.9.0.9.9.9.9.9.9.0,.0.9.9,.9.0.9.0.9.9.9,0.0.0.0
1:9,9,:0,0.9.9.0.0.9.9.:9.9.9.9.9.9.9.0.0.9.9.9.9.9.9.0.9.9.9.0.9.9.9.0.9.9.9.9.9.0.0.9.0.9.0.9.9.9.9.0.0.0.9.9.9.0.0.0.0.9.0.0.0,4
19.9.9.0.9.9.0.0.9.9.:9.9.9.9.9.9.9.9.0.9.9.9.0.9.9.9.9.0.9.9.0.9.9.0.9.9.9.9.9.9.0.9.0.9.9.9.9.9.9.0.0.9.9.9.9.0.9.90.9.9.9.0.04
1,9:9.9.9.9.9.9.9.9.9.:9.0.9.0.9.:9.9.9.9.9.9.0.9.9.9.0.9.0.9.9.9.0.:0.0.9.9.9:9.9.9.0.9.0.0.9.0.9.9.9.0.9.9.9.9.9.9.9.9.0.0.0.9.0.9.0.04
1,.9:9.9.9,.9.9.9.9.9.9,:9.9.9.9.9,:9,.0.9.9.9.9,:0.0.9.9.0,:0.0.9.9.9.0,:0.0.9,9.9:0.0.9.9.9:0.0.0.9.9.9,.0.0.9.9,0:0.0.9.9.9.0,:0.0.9.0.0,0.04

It is unknown to what extent persons contracted for in Minnesota by the Tobacco
Institute are engaged in these types of activities, but certainly plaintiffs are entitled to pursue
discovery regarding the identity of, and nature of activities performed by, Tobacco Institute
contractors in this state.

VIII. DEEENDANTS' FAILURE TO RESPOND TO INTERROGATORIES IN A TMELY FEASHION.

A. American and liggett Interrogataories.

More than 11 months ago, in June 1995, plaintiffs served their first set of interrogatories.
Despite the passage of nearly one year, American has failed to answer numerous interrogatories
seeking the most basic of information, while Liggett's responses remain incomplete. Neither
defendant offers any timetable for full responses.

American has been particularly recalcitrant in answering plaintiffs’ interrogatories.

American has failed to provide answers to
interrogatories that seek information regarding the

amount of funds spent on:

- Smoking and health research (Interrogatory 18);

- Developing a safer cigarette (Interrogatory 19);

<Preventing or discouraging smoking by persons age 18 and under (Interrogatory
20), and,;

=Advertising, marketing or promotion of cigarettes (Interrogatory No. 21).
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Exhibit 30.

These interrogatories request information that all other defendants in this litigation (with
the exception of Liggett, described below) have agreed to provide. Indeed, Interrogatory 21
seeks information that American reports to the Federal Trade Commission ("FTC") each—year.
Therefore, it is simply inconceivable that American cannot "accurately develop a figure
responsive” to Interrogatory 21. ld-

Moreover, American will not even agree to a reasonable deadline for answering these
interrogatories. In response to plaintiffs' offer of a 45-day deadline, American stated that a

deadline "would be a meaningless exercise. . . ." and that an answer will be forthcoming when
American "is able to do so." Exhibit 31, at p. 1-2.

Rule 33.01(b) of the Minnesota Rules of Civil Procedure requires that interrogatories be
answered within 30—days after service, not when a party finds it convenient to provide an
answer. American's flouting of the rules of civil procedure should not be tolerated.

Liggett's interrogatory answers also remain deficient. Liggett has failed to provide a
complete answer to Interrogatory 17, which seeks information from 1952 to the present
regarding advertising agencies hired by Liggett. Exhibit 32. Despite their promise to supplement,
Liggett has provided no information for the years 1969-1979. Liggett has also failed to
supplement, as promised, Interrogatory 21 regarding funds spent on advertising, marketing and
promotion of cigarettes. ld- Liggett has provided ne answer for the years 1965-1983.

In sum, plaintiffs move for an order compelling American and Liggett to answer -- within
21 days -- interrogatories that were served over 11-months-ago.

Similarly, plaintiffs move for an order compelling RJR, BAT, Lorillard Tobacco Company,
Liggett, and the Tobacco Institute to serve amended responses to interrogatories regarding the

Literature Retrieval Division ("LRD") of CTR and its successor, LS, Inc., within 21 days. LRD was a

division of CTR until April 1983, when the cigarette manufacturers incorporated a new company

- LS, Inc. -- andi , i docu R/LE - See Exhibit 33.
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This transfer of documents to a newly-formed corporation is, of course, highly unusual.
Accordingly, starting with the first round of interrogatories, served in June 1995, and following up
with a round of interrogatories served in October 1995, plaintiffs have been seeking the most
basic of information on this transfer of documents.16

For month after month, defendants stonewalled. Plaintiffs had scheduled a motion to
compel in the first round on these issues (and defendants had scheduled a corresponding
motion for a protective order). However, at the eleventh hour, defendants agreed to provide
further responses. Exhibit 35. The defendants listed above, however, have failed to fulfill their
promises for further responses. After a wait of up to 11 months, an order mandating a deadline
is required.
IX. CONCLUSION.

For all of the foregoing reasons, plaintiffs respectfully request that this Court grant these

motions to compel.

Dated this 31st day of May, 1996.

ROBINS, KAPLAN, MILLER & CIRESI

By: —Wi

Michael V. Ciresi (#16949)
Roberta B. Walburn (#152195)
Gary L. Wilson (#179012)

Tara D. Sutton (#23199x)

2800 LaSalle Plaza

800 LaSalle Avenue South
Minneapolis, Minnesota 55402-2015
(612) 349-8500

SPECIAL ATTORNEYS FOR THE STATE OF MINNESOTA

' The interrogatories at issue are Interrogatory Nos. 5
and 9, of plaintiffs' first set (which seek information
identifying databases and the transfer of docunents), and a
separate set of interrogatories (which seek information on the
transfer of docunents to LS, Inc. and the nost know edgeabl e
persons regarding the transfer of such docunents and the
i ncorporation of LS, Inc.). Exhibit 34.
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AND
ATTORNEYS FOR BLUE CROSS AND BLUE SHIELD OF MINNESOTA
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