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The State of Mnnesota respectfully submits this nmenmrandum in
opposition to defendants' notion to conpel the production of ganbling
docunent s. Def endants' notion seeks docunments which do not even renotely
relate to this action. In fact, in many respects this notion parallels an
earlier motion by defendants seeking docunments relating to products "other
than tobacco," which was summarily denied by this Court. The sanme result
shoul d apply to the present noti on. "

In this notion, defendants attenpt to conpare cigarettes --which,
internally, defendants have | ong recognized contain a pharnmacol ogically active
and addictive drug -- to a wholly unrelated activity, ganbling. Def endant s
fail to cite any case law to support their notion. The reason is clear. The
| aw demands t hat another product or activity be "substantially simlar" to the
one at issue in litigation before discovery is permtted. See generally Rule
26.02, Mnn. R Civ. P. (information nust appear "reasonably calculated to
lead to the discovery of adni ssible evidence").

An exanmination of cases where courts have analyzed the issue of
"simlar" occurrences shows haw far distant from settled |aw defendants have

ventured. As the Eighth Circuit has stated:

[ E] vi dence  of ot her injuries may al so rai se extraneous
controversial points, lead to a confusion of issues, and present
undue prejudice disproportionate to its useful ness. For ot her

acci dent evidence to be adm ssible,
The general rule of Ilinmting the admission of other accident
evi dence to those events which were substantially simlar ensures

that the focus of the trial stays on the specific type of accident
form ng the basis of the case.

Drabik v Stanley-Bostitch, Inc., 997 F.2d 496, 508-09 (8th Cir. 1993)
(emphasis added) (citations omitted). See also Hofer v. Mack Trucks, lnc.,
981 F.2d 377, 380 (8th Cir. 1992) ("While the standard of relevance in the
context of discovery is broader than in the context of admssibility

this often intoned | egal tenet should not be msapplied so as to allow fishing

' See Order of June 28, 1996, at Y 3 (denyi ng defendants' notion to conpel
the production of docunments responsive to Request No. 41, which related to
"products associated with risk of disease or injury other than tobacco").



expeditions in discovery. Some threshold showi ng of relevance nmust be made
before parties are required to open wi de the doors of discovery and to produce
a variety of information which does not reasonably bear upon the issues in the
case."); Earl v. Gulf & Western Mg. Co., 366 N.W2d 160, 163 (Ws. Ct. App

1985) (reversing trial court order allow ng discovery on defendant's punch
presses other than the particular nopdel which caused plaintiff's injury),
review denied, 371 NNW2d 376 (Ws. 1985); Haukomv. Chicago Great Western Ry.
Co., 132 N.wW2d 271, 279 (Mnn. 1964) ("it nust appear that the circumnmstances
surroundi ng the other accidents were substantially the sanme as those involved
in the accident in litigation. . . .").2

In the present case, it is preposterous to argue that cigarettes and
ganbling are substantially sinmilar. Even if defendants' exaggerated attenpts
to denonize garrbling3 were accurate, the two activities -- cigarette snoking
and ganbling -- do not cone close to neeting the test of "substantially
simlar" as routinely applied by courts across the country.

I ndeed, no product or activity is analogous to cigarettes and cigarette
snoki ng. Cigarette snoking is the single npst preventable cause of death in
our society. The nunber of deaths caused by snoking -- nore than 400, 000
each year in the United States -- surpasses the conbined totals for al cohol

sui ci de, hom cide, AIDS, cocaine, heroine, and nptor vehicles. At | east oane

out of every four regular snokers dies of snoking-related diseases.

Cigarettes Kill when used as jntended, and there is no known |evel of safe
consunption. See generally Conplaint, at Y 76-77.

2 Asimlar rule applies to equitable clains, notwthstandi ng def endants'
attenpts to intone "unclean hands" to expand discovery to unjustifiable
bounds. See, e.g., Thonpson v. Wnter, 42 Mnn. 121, 122, 43 N W 796, 797
(1889) ("We have never found a case where the court refused the relief as a
means of enforcing sone independent claim of the defendant against the
plaintiff . . . . If such could be regarded as an equitable reason for denying
relief, every action of the kind might involve the investigation of al
uncl osed transactions between the parties, whether relating to the contract or
subject-matter of the action, or entirely distinct fromit.").

Def endants' attacks on ganbling are particularly surprising given that
the very law firm which submtted defendants' nmenorandum (counsel for Philip
Morris Incorporated) is one of the leading law firnms representing gam ng
interests in the State of M nnesot a.



None of the above applies to ganbling. I ndeed, any attenpt to conpare
cigarettes to ganbling, or any other activity or product, only serves to
trivialize the grimrealities of the toll of snmoking. Certainly, neither the
M nnesota lottery nor bhingo nor raffles -- three of the ganmbling "schenes”
enconpassed by the defendants' document requests -- kill when played as
i ntended, or cause lung cancer, enphysem, bronchitis, stroke, or heart
di sease.

Nor is gambling an addictive behavior or a drug, conparable wth
cigarette smoking. Cigarettes are recognized as addictive by virtually every
maj or medi cal organi zation, including: the Ofice of the U S. Surgeon Ceneral
the World Health Organi zation, the American Medical Association, the American
Psychi atric Association, the American Psychological Association, and the
American Society of Addiction Medicine. See generally Conplaint, at T 64.
Even the diagnostic manual cited by defendants, the Anerican Psychiatric
Associ ation's Diagnostic and Statistical Mnual of Mental D sorders ("DSM
V'), classifies nicotine as a substance "dependence,"” which is synonynous
with "addiction." Exhibit 1; see also Exhibit 2.° Thus, DSM IV groups
ni coti ne dependence in a chapter discussing "substance-related disorders,"
i ncl udi ng cocai ne and opi ods. Ld., at 177. By contrast, DSM IV discusses
ganbling in a conpletely different chapter on "inpulse-control disorders,”
i ncl udi ng kl eptomani a and pyromania. Ld., at 609.

In fact, it is increasingly recognized that nicotine -- the primary
phar macol ogically active conponent of cigarettes -- is a drug. Def endant s
have long been aware of this, as a nunber of their internal docunents
denonstrate. See, eq., Exhi bi t 3 ( CONFI DENTI AL)
( XXXXXXXXKXXXKXXX XXX X XXX X XXX X XXX X XXX X XXX X XXX XX XXX KXXX
XXXXXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXXXX) ; Exhi bi t 4 ( CONFI DENTI AL)
( XXXXXXXXKXXXXKXXXKKXXXKKXXXKKXXXKKXXXKKXXXKKXXXKKXXXKKXXXKKXXXKKXXX XXX X XXX XXX

XXX XXXXXXXXXXXXXKXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

* Al exhibits to this menorandum are to the affidavit of Roberta B.

Wal bur n.



XXXXXXXXXXXXXXXXXXXXXXXXX); Exhibit 5 ("In a sense, the tobacco industry may
be thought of as being a specialized, highly ritualized and stylized segnent
of the pharmaceutical industry. Tobacco products, wuniquely, contain and
deliver nicotine, a potent drug with a variety of physiol ogical effects.").5
Simlarly, a top scientist at Philip Mrris, WIIliam Dunn, who was known
within the conpany as "the Nicotine Kid," admitted as long ago as 1969 that
"of course" cigarettes are a drug. Exhibit 7. This internal adnission was
sent to Dr. Helmut Wakeham the director of Philip Mrris research and
devel opnent. Dunn warned Wakeham however, of the dangers publicly admtting

that cigarettes are a drug:

I would be nore cautious in using the pharm c-nmedical nodel -- do
we really want to tout cigarette snoke as a drug? [t is, of

co IQED[ ua .Za[. on gQ beyQ Id t hese wa S.
Ld. (enmphasis added). The "dangerous inplications" include FDA regul ation of
cigarettes as a drug, which defendants are actively contesting to this day.
Thus, in direct contradiction of their internal docunents, defendants continue
to deny -- in public and in litigation, i.e. "beyond these walls" -- that
cigarettes are a drug.6

Def endants' attenpts to draw parallels between cigarettes and ganbling

5 . .
Def endant s al so conmpare ni coti ne XXX XXXXXXXXXXXXXXXXXXXXXXXX

XXXXXXXXXXXXXKXXXX XXX X XXX XXKXXXKXXKXXXKXXXXXKXXXKXXX . See Exhibit 4 (CONFI DENTI AL)
( XXXXXXX XXX KX XXX KX XXX XXX KX KX XXX XXX KX XXX KX XXX XXX XXX X

XX XX XXX XXX XX XXX XXX KX XKX KX XXX XXX KXXKXXKXXXXXKXXKKXXKXXKXXKXX KX XXX XXX XX

XXXXXXXXX XXX XXXX XXX XXX XXX XX XXX XK XX KX XXX XXX XX XXX XXX XX XXXXXX  XXXXXXXX) ;  Exhibit
6 ( CONFI DENTI AL - CATEGORY ) ( XXXXXXXXXXXX
XX XXX XXX XX XX XXX XXX XXXKXX XX XK XXX KX XXX XXX XXX KX KX XXX XXX XXX XXX XXX XX XX

XXX XXX XX XXX XXX XXX XXX XXX XXX XXX XX XXX XX XX XXXKXXXXXXXXXXKXXKXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXX). (Philip WMrris has designated this docunment as
"Category 1" even though it was posted on Internet prior to its production to
plaintiffs in this case).

®In their menor andum def endants' conplain that, "The State alleges that.

defendants are scoundrels for preying on the weakness of addicts for their
own financial benefit."” Defendants' Menorandum at 2. Yet docunents produced
by defendants explicitly acknow edge this point. See Exhibit 8, at 109872508
("We also think that consideration should be given to the hypothesis that the
high profits additionally associated with the tobacco industry are directly
related to the fact that the customer is dependent upon the product. Looked
at another way, it does not follow that future alternative 'Product X would
sustain a profit level above npbst other product/business activities unless
like tobacco, it was associated with dependence.") Exhibit 4, at 100503505
( CONFI DENTI AL) ( XXXXXXXXXXXXXX XX XXX XXX XX XXX XX XXX XXX XX XXX XXX XXX XX
XXX XX XXX XXX XX XXX XXXXXXX) .



with respect to the issues of youth and societal costs also are an unbounded
stretch. By defendants' expansive argunents, there would be literally no
confines to discovery. Any product or activity -- no matter how renote --
woul d be discoverable. The marketing of nunmerous brands of beer by Philip
Morris Conpanies Inc., for exanple, would certainly be at issue, to draw
parallels to the issues of youth and soci et al costs. '

By defendants' own description, their discovery requests on ganbling
woul d involve a search of the files of numerous state agencies for a series of
wi de-rangi ng docunent requests. See Defendants' Menmorandum at n. 9 (listing
six different state agencies). Clearly, this Court nust draw the linits on

di scovery at some point. Defendants' notion to conpel should be denied.

Dated this 4th day of Novenber, 1996.
ROBI NS, KAPLAN, M LLER & Cl RESI

By: _/s/ Roberta B. Walburn
M chael V. Ciresi (#16949)
Roberta B. Wl burn (#152195)
Gary L. Wlson (#179012)
Tara D. Sutton (#23199x)

2800 LaSalle Plaza

800 LaSal l e Avenue South

M nneapolis, M nnesota 55402-2015
(612) 349-8500

SPECI AL ATTORNEYS FOR THE STATE OF M NNESOTA

Philip Mrris Conpanies Inc., the parent conpany of defendant Philip
Morris, includes the following brands of beer in its annual report: MIller,
Mol son, Lei nenkugel, Foster's, Lowenbrau, M| waukee's Best, Red Dog, and
Magnum mal t |iquor. Exhibit 9.



