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l. L NTRODUCTI ON

Plaintiffs respectfully submit this reply nmenorandum on their two
pending motions to conpel 1) docunents relating to defendants' | obbying
activities in the State of Mnnesota, and 2) docunents relating to defendants
agreenents on settlenment policies, paynent of each other's attorneys' fees
i ndemmi fication, and contribution

. DOCUMENTS RELATING TO DEFENDANTS' [ OBBYING ACTIVITIES IN THE STATE OF
M NNESOTA

A [ntroduction

By way of this notion, defendants find thenselves in the untenable
position of arguing that, while the State of Mnnesota's actions in regulating
tobacco were allegedly negligent, plaintiffs are not entitled to neaningful
di scovery on how defendants obstructed -- through extensive and expensive
| obbying -- any such action. In other words, defendants request that this
Court address this issue of whether the "choices" of the State were negligent
in a vacuum

The |l egal analysis in defendants' nenorandum is an acadenic di scussion
of general first anmendnment |aw which bears no relationship to the issues
presented in this case. Most of defendants' cases do not even involve
| obbying activities. Moreover, the law is clear that there is no absolute
first amendnent privilege and that defendants, by thenselves interjecting this
issue into the litigation with their affirmative defenses, have "opened the
door" to discovery.

Perhaps realizing the weakness of their position, defendants state in
their mermorandum -- for the first tine -- that they are "producing interna
| obbyi ng docunents responsive to plaintiffs' other earlier docunent requests.

." See Defendants' Lobbying Menorandum ("Defs. Lobbying Mem") at p. 5.
This offer is wholly inadequate, since none of plaintiffs' previous docunment
requests specifically sought docunments relating to M nnesota tobacco control
or excise tax legislation. Thus, under defendants' position, plaintiffs would

be deprived of discovery on defendants' efforts to prevent the very type of



regul ati on they now argue shoul d have been enact ed. *

Def endants al so side-step the assurances to this Court of counsel for
The Tobacco Institute, Inc. ("TI") that |obbying naterials were relevant and
woul d be produced. Def endants now argue that counsel did not "suggest" that
"TI planned to produce internal |obbying docunents." Defs. Lobbying Mem at
n. 2. This is directly contrary to counsel's statenents to this Court that
"Every material docunent they want regarding | obbying or public appearances or
speeches will be produced responsive to existing demands. . . ." See Exhibit 3
to October 21, 1996 Sutton Affidavit. Nowhere does counsel state, as
def endants now nmintain, that "every material docunent” excludes non-public
| obbyi ng docunents. Def endants' notivation for wanting to conceal their
| obbying efforts is obvious. As denpbnstrated in plaintiffs' opening
menor andum and further detailed below, defendants have engaged in a well-
organi zed and well-financed canmpaign to thwart what defendants thenselves

recogni zed as Mnnesota's "revolutionary attack on our industry."”

Most of the cases cited by defendants do not even concern the issue
presented here: discovery of |obbying information froma party that has itself
injected the issue into the litigation. See Defs. Lobbying Mem at pp. 9-11. 2

Def endants also fail to address the issue of waiver. Def endants -- not
plaintiffs -- placed their |obbying activities directly at issue in this

litigation. Thus, defendants have wai ved any claimthat these docunent may be

1

Neither is defendants' offer to produce reports of |obbying
expenditures filed pursuant to state law sufficient in response to Docunent
Request No. 2. These reports wll not reveal the extent of defendants’

expenditures in funding third-parties that |obby on their behalf in M nnesota.

I ndeed, many of defendants' cases do not even involve |obbying
activities. Most involve the constitutionality of forced disclosure of
menbership lists. See Defs. Lobbying Mem at n. 5. The rel evance of these
cases is severely weakened by the fact that TI -- the principal |obbying arm
of the tobacco industry -- has already identified, in interrogatory answers,
the individuals or entities that engage in |obbying activities on its behalf

in the State of Mnnesota. Exhibit 1. (Al exhibits are to the affidavit of
Tara D. Sutton.)



shi el ded from di scovery.

In Household Goods Carrier's Bureau v. Terrell, 452 F.2d 152, 158 (5th
Cir. 1971), the Fifth Circuit Court of Appeals held that evidence of
def endants’ |obbying activities was adm ssible where defendants thenselves
"open the door" by introducing such conduct in defending suit. Simlarly, Ln
a case cited by defendants, Britt v. Superior Court of San Diego County, 574
P.2d 766 (Cal. 1978) (en banc), the court concluded that a waiver of first
amendment rights may occur where the first amendnent activities "are directly
relevant to the plaintiff's claim and disclosure of the plaintiff's
affiliations is essential to the fair resolution of the lawsuit. . . ." Ld.
at 775 (enphasis added). In Britt, the court found that the plaintiff, the
party resisting discovery, had not placed in issue any of their first
anmendnent activities. Ld. at 776. By contrast, in the present case, there
can be no doubt that defendants' efforts to influence and manipulate the
actions of the legislature are "directly relevant™ to their affirmtive
defenses that the "choices" of the State in regul ating tobacco were negligent.

Ld. at 775. Mbreover, there can be no "fair resolution" of this issue unless

a conplete factual record -- which includes defendants' extensive | obbying
efforts -- is presented. Ld.
C The Need for Discovery Qutweighs Any First Amendnent Interests of
Def endant s

In the authorities cited by defendants which do involve civil discovery
of first anendnent activities, the courts nerely apply a balancing test to
determ ne di scoverability. Thus, there is no absolute privilege which shields
| obbyi ng docunments from discovery. Some courts -- as noted in plaintiffs’
openi ng nmenorandum -- order production of |obbying docunents without
conducting any balancing test. See North Carolina Eec. Menbership Corp. v.
Carolina Power & Light, 666 F.2d 50, 53 (4th Cir. 1981) (first amendment right
to petition is "not a bar to discovery of evidence"); Assoc. Container Transp.
v. United States, 705 F.2d 53, 59-60 & n. 10 (2d Cir. 1983) (ordering
production of |obbying materials since first anendnent right to petition is

i napplicable at discovery phase). Even under the balancing test used in



def endants' cases -- nobst of which do not even involve |obbying materials --
the docunents at issue are discoverable.

In Adolph Coors Co. v. \Wllace, 570 F. Supp. 202, 205 (N.D. Calif.
1983), the court found that "[a] good-faith interjection of First Amendment
privilege to a discovery request . . . mandates a conprehensive bal anci ng of
plaintiffs' need for information sought against the defendants' constitutiona
interests in claimng the privilege." Simlarly, in Snedigar v. Hoddersen
786 P.2d 781 (Wash. 1990), the court applied the follow ng bal ancing test for
di scovery of neeting minutes of a mnority political party:

[Qnce a threshold showi ng of privilege is made, the burden shifts

to the party seeking discovery to establish the relevancy and

materiality of the information sought, and to nake a show ng that
reasonabl e efforts to obtain the information by other nmeans have

been unsuccessful. Wth regard to relevancy, the interest in
disclosure wll be regarded as relatively weak wunless the
informati on goes to the "heart of the matter", or is crucial to

the case of the litigant seeking discovery.

Ld. at 786.°

Thus, according to the balancing test enunciated in defendants' own
cases, defendants' |obbying materials are discoverable. First, plaintiffs
seek non-public |obbying materials that are not available anywhere else.
Second, the |obbying docunments at issue neet even any heightened standard of
rel evance since they go to the "heart" of defendants' clains that the State
was negligent in tobacco control matters. Mor eover, since defendants have
wai ved any first anmendment claim by placing |obbying directly at issue, any
bal ancing test clearly weighs in favor of disclosure. See, e.g., Gandbouche
v. Cdancy, 825 F.2d 1463, 1467 (10th Cir. 1987) (where party resisting

di scovery has "placed" their first amendment activities "into issue," this

3

In Crocker v. Revolutionary Comunist P.L.P., 533 N.E 2d 444 (111. App.
Dist. 1988), another <case cited by defendants involving discovery of a
political party nenbership list, a nearly identical two-part test was applied:

(1) the information sought must be so relevant the party seeking
disclosure that it goes to the heart of the matter, that is, it
nmust be crucial to the party's case; and (2) the party seeking the
informati on nust have exhausted every reasonable alternative
source of information.

Ld. at 448.



factor weighs in favor of discovery.)4

I ndeed, the limted nunber of probative, non-public |obbying docunents
produced to date by defendants | eave no doubt that the documents at issue "go
to the heart" of defendants' affirmative defenses by directly contradicting
defendants' clains that the State was negligent in its efforts to regulate
t obacco. These docunents denponstrate that M nnesota was perceived -- by
def endants themselves -- as a national |eader on tobacco control and that
def endants thensel ves went to extraordinary lengths to defeat tobacco contro
| egislation in M nnesota.

One 1985 TI docunent, for exanple, characterizes the situation in
M nnesota as "uncommonly active" and "a revolutionary attack on our industry."”

Exhibit 2, at 680581757. |Indeed, this "non-public" nmenmorandum states:

This situation . . . pronpted an environnent not wtnessed since
the days of Hubert H. Humphrey's tenure as mayor of M nneapolis in
the 1940's.

Ld. at 680581758.

This nmeno, witten to Roger Modzingo, TI vice president for state
activities, proceeds to describe how the tobacco industry would counter
M nnesota's efforts to regulate tobacco. 1In fact, the nmenmp concludes with an
expression of fear that unless these tobacco control initiatives were stopped,
ot her states would follow M nnesota's | ead:

| egislative, political, social and theoretica

angle is being utilized in our efforts to get out of this session

unscat hed. Since M nnesota has seen fit to designate itself, as

Surgeon Ceneral Koop stated, "a nodel for the country" with regard
to anti-snmoking legislation, our only choice in this matter is a

: .
Ld. at 680581765 (enphasis added).

Simlarly, another 1985 nmenorandum sent from TI executive Mzingo to

Joseph Robbi e, executive director of the Mnnesota Candy & Tobacco

* Defendants attenpt to argue that |obbying documents are relevant only

to the issue of the State's awareness of the risks of snoking. See Defs
Lobbying Mem at p. 1 ("These docunents have no conceivabl e rel evance to what
the government did or knew about snoking."). This, of course, ignores

def endants' repeated insistence that the "choices" of the State on virtually
all tobacco control issues are relevant.



Association, Inc., describes the "pretty bleak picture" and "rash of anti-
i ndustry legislation" in Mnnesota, and states:

[ITt is vital that you, M. Lebens and your nenbership be as

hel pful as possible in

measures. If in the unfortunate circunstances we suffer heavy

| osses in Mnnesota, it would give real inpetus for the Surgeon

General [Koop] to <carry his crusade, wutilizing Mnnesota's
, to other state legislatures nationwide. As a result of

utilized by the tobacco famly to derail the anti-industry

. . 7Y
Exhibit 3, at 680581766.

In short, given the record in this case, there can be no question that
the documents at issue go to the heart of defendants' affirmative defenses
and, thus, are discoverable.’

. AGREEMENTS AVONG DEFENDANTS RELATI NG TO SETTLEVENT POLICIES, PAYMENT OF
ATTORNEYS' FEES, | NDEMNI FI CATI ON, AND CONTRI BUT| ON

Behind their rhetoric, defendants continue to refuse to produce

probative and rel evant materi al

*Agreenments on policies for settlenment of snoking and health
cases;

«"Potential agreenents" or "understandi ngs" apportioning danages
between or anmong defendants or relating to indemification,
contribution, or subrogation;

« Agreenents between or anopng defendants for the paynent of

anot her defendant's attorneys' fees and costs. (Al

In their opening nenmorandum plaintiffs cited to a nunber of cases
finding that |[|obbying docunments were discoverable over a party's first
anmendnent obj ections. See Plaintiffs' Lobbying Mem at pp. 8-9. Defendants

argue -- in a footnote -- that these cases involved the -
doctrine and that this doctrine is not based on the first amendment. Def s.
Lobbying Mem at n. 8. Def endants' own cases, however, recognize that the

doctrine is based on the first amendment right to petition.

Coastal States Marketing, Inc. v, Hunt, 694 F.2d 1358, 1364 (5th Cir.

1983) ("Petitioning immunity reflects not only flrst amendment concerns but
also a linitation on the scope of the Shernan Act . ); Gblub i

Eirst Amendnent, 66 St. John's Law ReV|ew 1095, 1096 (1993) ("Th|s [ Noerr -
Penni ngton] exclusion from the antitrust laws is founded primarily on the
First Amendnent right to petition the governnent"); see also Calif. Mr,
Transport v. Trucking Unlimited, 404 U S. 508, 510-511 (1972) (hol di ng that
the rights of association and petition are protected under the Noerr-
Penni ngton Doctrine).



def endants except Philip Mrris Incorporated have refused to
produce these docunents.)
Def endants argue that any such agreenments are irrelevant because they do
not directly relate to any "substantive allegations" of the conplaint. Thi s
argunment ignores the authorities cited in plaintiffs' initial nenorandum
explaining the rationale behind discovery of these materials: their direct
relevance to credibility issues of any defendants who are parties to such
agreenents. (I'n addition, such agreements my be relevant to plaintiffs’
antitrust and conspiracy clains.)
I ndeed, as the Mnnesota Suprene Court noted in ruling that "Mary
Carter"” settlenent agreements nust be disclosed:
This kind of settlenment can affect the npotivation of the parties
and, indeed, the credibility of wtnesses, and only by bringing

these settlenments into the open can a trial proceed in a fair and
proper adversarial setting.

Johnson v. Mbberg, 334 N W2d 411, 415 (Mnn. 1983). A "Mary Carter"
settl enent agreenent, of course, has nothing to do with the substantive
al l egations before the trier of fact. Its inmpact on credibility, however,
makes it clearly discoverable and potentially admi ssible.®

None of the authorities cited by defendants take issue wth the
fundamental prenise that an agreenment between or anobng defendants relating to
payment of attorneys' fees, costs, damages, or settlenent can inmpact on the
notivation of a defendant to be fulsome and truthful in its litigation
conduct . Such agreenents have the potential to create a "motive for the
evaporation of adversary vigor," Degan v. Bayman, 86 S.D. 598, 608, 200 N. W 2d

134, 139 (1972). "A party's financial interest in litigation derived from an

Def endants <cite Rule 408, M nn. R. Evid., that Ilimts the
i of statements nade in the context of settlenent negotiations to
certain circumnstances. Rul e 408, however, does not create an absolute
di scovery privilege. "It is nmeant to limt the introduction of evidence of
settlenent negotiations at trial and is not a broad discovery privilege."
Conputer Associates Intern. v. Anmerican Fundware, 831 F.Supp. 1516, 1531 (D.
Colo. 1993). See also NAACP legal Defense Fund v. U S, Dept. of Justice, 612
F. Supp. 1143, 1146 (D.D.C. 1985); j i i i
Co., 122 F.R. D. 447, 449 (S.D.N. Y. 1988). See also 2 J.Winstein & M Berger
Evidence 9 408(1) at 408-15 to 408-16 (1986) ("[A] party is not allowed to use
Rul e 408 as a screen for curtailing his adversary's rights of discovery.").



agreenent with some of the other litigants, is a proper subject for cross-
exam nation and proof." Cox v. Kelsey-Hayes Co., 594 P.2d 354, 358 (kla.
1978).

Wth respect to settlement policies, it is clear that agreenents between
or anong defendants relating to settlenment --or nore accurately in this case
agreements not to settle -- are discoverable. Indeed, this was precisely the
type of agreement at issue in In re: San Juan Dupont Plaza Hotel Fire
Litigation, where the defendants had entered into a "rigid and exclusive
settl enent nechanism for the participants,” which the court concluded was a
"conscious effort by the signatories to inpede the ongoing settlenment process
in this case." 1993 U.S. Dist. LEXIS 14191 at p. 4 (D.P.R Sept. 14, 1993),
Exhibit 27 to October 21, 1996 Sutton Affidavit. The court's primary concern
was that "the Agreenent discourages settlenents with the plaintiffs, and
enhances an unnecessarily recalcitrant position by defendants towards the
plaintiffs." 1d.

Any agreenment or understanding between or anong the defendants in this
case that discusses or establishes any policies for settlement of this or any
ot her snoking and health case has the same potential to discourage settlenents
and enhance an unnecessarily recalcitrant position by the defendants. Just as
inln re: San Juan, any such agreenent is probative and clearly discoverable.

Wth respect to the issue of "potential agreenents" or "understandings,"

plaintiffs believe that this term nology in our discovery requests is critica

because -- despite evi dence of t he exi st ence of a variety of
i ndemmi ty/contribution agreements anong defendants’ -- defendants continue to
mai ntain that there are no such "agreenents." This, conbined with defendants'

verbal contortions to evade the clear nmeaning of these requests, raises the
distinct possibility that defendants are attenpting to evade discovery by,
once again, engaging in word ganes.

For exanple, defendants have raised the specter that they had reached

certain "understandi ngs" that sonehow differed from what they were willing to

" See, e.g., Exhibit 28 to October 21, 1996 Sutton Affidavit.



characterize as "agreenents." As defense liaison counsel stated at a neet and

confer:
To the extent that an understanding reached the point of an
agreenent, we have answered it. To the extent that an

under standi ng neans sonething other than agreenent, we don't
understand what it neans and we are objecting to the term

Exhibit 25 to October 21, 1996 Sutton Affidavit, at p. 145.

Def endants apparently are attenpting to limt their responses to some
formalized, mechanistic definition of an "agreenent," presunmably one reduced
to witing and formally executed. In the real world, particularly as it
relates to the close cooperation anong these defendants throughout many years
of Ilitigation, there <can <certainly be "understandings" or "potentia
agreenents" that have not yet been reduced to the formal requisites defendants
now attach to the term "agreenent." Any such understandi ngs or potenti al
agreenents may be referenced in any nunmber of docunents, which may be the only
source of information concerning their existence and content.

V. CONCLUSI ON

For the foregoing reasons, plaintiffs respectfully urge the Court to
conpel defendants to produce all |obbying docunents at issue and all docunents
relating to agreenents, potential agreenments, or understandings with respect
to settlenment policies, paynent of attorneys' fees, indemification and

contribution in this or any other snoking and health case.

Dated this 8th day of Novenber, 1996.
ROBI' NS, KAPLAN, M LLER & Cl RESI

By:
M chael V. Ciresi (#16949)
Roberta B. Wl burn (#152195)
Corey L. Gordon (#125726)
Tara D. Sutton (#23199x)
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