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MARK B. HELM being duly sworn on oath, deposes and states:

1. | ama partner with the firmof Minger, Tolles & O son, and am
one of the attorneys representing Philip Mirris Incorporated in this matter.
The facts stated herein are known to nme of ny own personal know edge and, if
called upon as a witness, | could and would testify conpetently to them

2. Between June 19 and August 14, 1995, Plaintiffs served on Philip
Morris their first three sets of Requests for Production of Docunents in this
action. Philip Mirris served witten responses on August 3, 1995, Septenber
14, 1995 and Septenber 28, 1995, respectively. Attached hereto as Exhibit A
are true and correct copies of Philip Muirris' responses, each of which
accurately sets forth the requests to which the responses are nmade.

3. Inits witten responses, Philip Mrris agreed (subject to
certain other objections) to produce docunents responsive to the requests
referred to in its brief as "Marketing Requests" (a) authored by; (b) sent to;
or (c) inthe files of the conpany's directors, its CEO and President,
research directors, nmenbers of the executive conmittee, or sixteen other
i ndi vi dual s who had been named by Plaintiffs in other docunent requests. See,
e.g., Response to Request No. 102.

4. Plaintiffs objected to this |imtation. [In hopes that Philip
Morris and Plaintiffs could negotiate a nutually-agreeable limtation, counse
for Philip Morris then sent Plaintiffs' counsel corporate organization charts
covering the marketing departnent, and invited themto propose an alternative
limtation acceptable to them Plaintiffs' counsel refused this request.

5. In light of their refusal, we proposed to limt our search for
responsi ve advertising, marketing and pronotion docunents by searching: (a)
all files maintained by persons in the marketing departnment with titles of
Director or above; and (b) files that had been sent to storage by the
predecessors or those persons. |In nmeking that proposal, | explained that
those files are the nost likely to contain documents discussing or referring
to conmpany policy on or thinking about the objectives, strategies and nmet hod
in connection with advertising, marketing and pronotion. Moreover, |

explicitly noted that our proposal was wi thout prejudice to Plaintiffs' right



to seek additional docunments, or argue that a broader search should be
conducted, after they had reviewed the docunents uncovered in our top- and
m ddl e-1 evel search. A true and correct copy of ny February 16, 1996 letter
comuni cating our proposal is attached hereto as Exhibit B

6. By return letter, Plaintiffs' counsel asked a nunmber of questions
about the proposal we had nade, including dates of service of the top- and
m ddl e-1 evel personnel we had identified, etc. They also asked whet her we
woul d produce responsive docunents fromthe entire marketing area by the end
of May. A true and correct copy of counsel's February 22, 1996 letter is
attached hereto as Exhibit C

7. On April 2, 1996, | responded to counsel's inquiries by letter
| expanded on Philip Mrris' previous proposal by suggesting that, in
i nstances where a Director or Vice President relied on a subordinate to keep
files, we would search the files of the subordinate. | offered to search
files maintained in storage from any predecessor of current Director or Vice
Presi dent going back to 1972 (before which Philip Mrris does not have the
organi zation charts necessary to identify predecessors). Mbreover, | agreed
that Philip Morris would search the files of the brand manager for Virginia
Slims (who is not a Director or Vice President), because Plaintiffs had nmade a
speci fic request for docunents relating to that brand. On the issue of
timng, | explained that Philip Morris could not commit to a particular date
for production of this enornous nmass of docunents, but offered to put current
advertising files at the "head of the |ine" whenever possible. A true and
correct copy of ny letter of April 2, 1996 is attached hereto as Exhibit D

8. On April 5, 1996, Plaintiffs' counsel responded to Philip Mrris'
conprehensive offer. In their words, "It remains the plaintiffs' position
that Philip Morris is obligated to search all of its potentially rel evant
files, including current files of individuals other than those specifically
listed by you." A true and correct copy of the April 5, 1996 letter from
Plaintiffs' counsel is attached hereto as Exhibit E

9. In their April 5 letter to nme, Plaintiffs' counsel -- in an

apparent m sunderstandi ng of what had been proposed -- asked how far back in



time Philip Morris was proposing to go in its review of active files within
the marketing departnent. By return letter of the same date, | replied that
Philip Morris was not proposing to inmpose any time restrictions on active
files (i.e., files maintained in the headquarters buil ding, as opposed to
storage). A true and correct copy of my April 5, 1996 letter is attached as
Exhi bit F.

10. Nevertheless, Plaintiffs' counsel has refused to accept the
proposal offered by Philip Muxrris. In a final letter dated April 15, they
advised that they find Philip Morris' position unacceptable, and that they
woul d expect a notion for a protective order. A true and correct copy of the
April 15, 1996 letter is attached hereto as Exhibit G

11. It is inportant to note that the above-descri bed comunications
concerni ng advertising and marketing docunents do not relate to actua
advertisenents published by Philip Mirris. Philip Murris maintains a
conpr ehensi ve archive of advertisenments actually published and, in response to
a docunent request, agreed to produce the advertisenents requested by
Plaintiffs. See Response to Request for Production No. 1 (sixth set).

FURTHER AFFI ANT SAI TH NOT.

Sworn and subscribed to before ne
this 19th day of April, 1996.
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