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L NTRODUCTI ON
Plaintiffs respectfully submt this nenorandum in support of the
followi ng notions to be heard on COctober 8, 1996:
*Conpel ling defendants to respond to plaintiffs' interrogatories
relating to docunment destruction (as nodified as a result of
t he neet-and-confer process);
*Conpelling defendants to respond to plaintiffs' outstanding
di scovery requests relating to product standards, designs,
ingredients, specifications, and additives, and the |icensing
of patents relating to snoking and health; and
eGanting a protective order to ensure that all docunents obtained
by defendants from the State of Mnnesota pursuant to the
M nnesota Government Data Practices Act are subject to the
same procedures and orders as other docunents produced in this
litigation.
Plaintiffs are simultaneously filing a second brief for another notion
scheduled to be heard on Cctober 8, relating to deficiencies in defendants

privilege Iogs.1

. DOCUVENT DESTRUCTI ON

A. Lntroduction

The interrogatories at issue in this notion were served after discovery
began to reveal a disturbing nunber of instances of the destruction -- or
potential destruction -- of relevant docunents. In a typical lawsuit, even
one instance of intentional docunent destruction is cause for alarm In the
present case, however, initial discovery has revealed an extraordinary array
of evidence of destruction. Much of this evidence is remarkably explicit,
with references, as detailed below, t0 XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

"destroy," and "bury" -- oftentinmes of scientific research

In addition, mounting evidence points to a pattern by certain defendants
-- including Philip Mrris Incorporated ("Philip Mrris") -- of purposefully
using third parties to mmintain their documents, apparently to preclude

di scovery.

' See Plaintiffs' Menorandum in Support of Mdtion to Waive Privilege for
Docunments | nadequately Described on Defendants' Privilege Logs O, in the
Alternative, In Canmera Review of the |nadequately Described Docunents.



Faced with this evidence, described more fully below, plaintiffs have

propounded the di scovery at issue in this notion.

B. The Interrogatories At |ssue

On June 26, 1996, plaintiffs served interrogatories on all defendants
relating to docunent destruction, including:

L NTERROGATORY NO. 1:

I dentify each person who provided any information which forns the
basis of response to any of these interrogatories and for each
person identify which interrogatories or parts thereof for which
such person provided information.

LNTERROGATORY NO. 2:

Describe with specificity each instance in which docunents
relating to snmoking and health or the marketing, advertising and
promotion of cigarettes were destroyed by your conpany or by
persons or entities acting at the direction of, in consultation
with, or wth know edge of your conpany. For each instance
described in response to this interrogatory, state the date of the
destruction, a detailed description and listing of the docunents
destroyed, the volume of docunents destroyed, and all persons with
know edge of the destruction

2

Exhi bit 1.
Plaintiffs specifically Ilimted these interrogatories to docunents
relevant to this litigation -- i.e. "docunments relating to snoking and health

or the marketing, advertising and pronotion of cigarettes" and instances where
"the only or sole copy of a docunent was destroyed."” Exhibit 2, at p. 4, §
10. Neverthel ess, defendants interposed numerous objections, including overly
broad, unduly burdensone, irrelevant, not reasonably calculated to lead to the
di scovery of adnmissible evidence, and attorney-client and work-product

3

privilege. Exhibit 1.

2

Al exhibits are to the Affidavit of Corey L. Gordon

s A third interrogatory in this set was responded to by all defendants,

Interrogatory No. 3 states:

Describe with specificity each instance in which docunents
relating to the advertising, marketing or pronotion of cigarettes
were transferred from your conpany to a corporate affiliate or to
a third party for any reason, including but not limted to
st orage, warehousing, indexing or destruction, and state the nanes
of the entities transferring and receiving the docunents, the
| ocation of the docunents prior to and subsequent to the transfer

the date of the transfer, a description of the docunents



Clearly, there can be no legitimte question that these interrogatories
seek relevant information, i.e., descriptions of docunents relating to snoking
and health where the only copy has been destroyed. In nost instances,
however, defendants clained that they could not identify every instance of
docunent destruction, and used that as an excuse for failing to identify any
i nstance, even if ascertainable with reasonable inquiry. 1d.*

After an exchange of correspondence, see, e.g., Exhibit 4, and a neet-
and-confer, defendants agreed to draft a proposal for limting the scope of
the interrogatories. Exhibit 5 at p. 207-09. To date, however, defendants
lave a. Ed [Q pl QQQSQ aly a IEI Ia[. ve.

Accordingly, plaintiffs hereby submt the foll ow ng proposal, drafted to

accomodat e the concerns expressed by defendants, for nodifying Interrogatory

No. 2:
Def endants' responses to Interrogatory No. 2 may be linmted to
i nstances of docunent destruction which can be identified by (1) a
due diligence inquiry which includes, at a mninmm an
i nvestigation of all instances of docunment destruction disclosed
in the search of all available indices, databases, and Ilists,
whether nmaintained by the party or its in-house or outside
counsel, (2) an inquiry of all individuals with know edge of such
instances of docunent destruction, as revealed in the due
diligence inquiry detailed above, into those instances and any
ot her instances of which the same individuals have know edge, and
(3) an inquiry of all in-house and outside counsel who have been
i nvolved in any respect in snoking and health litigation
This order shall enconpass docunent destruction as well as
docunents subject to any instruction, directive, practice, or
understandi ng (1) that documents not be sent to a defendant (from
transferred, the volunmes of docunents transferred, and the present
| ocation of the docunents.

Exhi bit 1.

One defendant, R J. Reynolds Tobacco Company ("RJR'), indicated that
one unidentified enployee destroyed paper copies of docunents that were
supposed to have been, but were not, mcrofil med. RJR indicated that there
were "approximately four"™ such docunments, but offered no description of these
docunent s. Exhibit 1. By letter dated Septenber 6, RIR offered to serve a

suppl enment al interrogatory answer within 30 days providing additional
information relating to the "approximtely four"™ docunents. Exhi bit 3. I'n
addition, sone defendants listed a limted nunber of individuals in response
to Interrogatory No. 1. However, other defendants -- Philip Morris, Brown &
W I lianson Tobacco Corporation ("B&W), and Anmerican Tobacco Conpany
(" Anerican") - - refused to provide any information in response to

Interrogatory No. 1. Exhibit 1



for exanple, a scientific research organization or an advertising
agency) and thus not "retained" by a defendant, or (2) that
docunents be routed through or to a third party, and thus not
"retai ned" by a defendant.

This refinement of Interrogatory No. 2 strikes the proper -- indeed,
conservative -- balance between defendants' concerns about the scope of the
original interrogatory and plaintiffs' ability to conduct discovery which,
given the evidentiary record to date, is clearly both relevant and necessary
to this case

C. Evidence of Document Destruction

1. Philip Mrris

Sone of the evidence of Philip Mrris' docunent destruction relates to
its biological research facility in Col ogne, Germany, known as INBIFO. Once a
private |aboratory, Philip Mrris purchased INBIFO in the early 1970s. Over
the years, both before and after its purchase, Philip Mrris has used |INBIFO
for extensive -- and sensitive -- scientific research. In fact, Philip Mrris
has long viewed INBIFO as a good place to conduct potentially damaging
research, perhaps beyond the purview of discovery. See, e.g., Exhibit 6
("this is a locale where we night do sone of the things which we are reluctant
to do in this country").

In review ng docunments produced in this litigation by Philip Mrris from
the files of Thomas S. Osdene, fornmer director of research, plaintiffs
di scovered a handwitten note that discusses both the destruction and the
unusual routing of INBIFO docunents, as follows:

1. Ship all docunents to Col ogne

2. Keep in Col ogne.

3. Ckay to phone & telex (these will be destroyed).
4. We will nonitor in person every 2 - 3 nonths.

6. If inportant letters or documents have to be sent,
pl ease send to hone -- | _w act on them & destroy.

Exhibit 7 (enphasis added).5

° Al t hough no author is identified on this note or the Philip Mrris 4B
i ndex, the docunent was produced from Dr. Osdene's files and appears to be in



In addition, it was apparently Philip Mrris policy to purposefully
avoid certain witten contact with | NBIFO Thus, anot her document, authored
in 1977 by Robert Seligman, Philip Mrris vice president for research and

devel opnent, states:

M ha gone to great pai imnate an i
LNBIFO, and | would like to maintain this structure.

\ i g addre n Kol n
[Cologne] for the receipt of sanples. The witten analytical data
will still have to be routed to FTR if we are to avoid direct
In any event, | would suggest you retrieve the March 24 letter

Hel mut Gaisch sent to Jerry, including all copies. My copy is
returned herewth.

Exhibit 9 (enphasis added).®

In fact, the willingness of Philip Mrris to destroy (or suppress)
unfavorabl e research appears to be a pervasive phil osophy within the conpany.
Thus, another Philip Mrris docunent -- authored by WIIliam Dunn, a scientist
ni cknamed "the nicotine kid" within Philip Mrris, and addressed to Dr. Osdene
-- discussed a proposed scientific study into the addictive properties of
ni cotine:

I have given Carolyn [Levy] approval to proceed with this study.

If she is able to denonstrate, as she anticipates, no w thdrawal

effects of nicotine, we will want to pursue this avenue with sone

vi gor. If, however, the results with nicotine are simlar to

those gotten with norphine and caffeine, i i

Accordingly, there are only two copies of this neno, the one
attached and the original which I have.

Exhi bit 10 (enphasis added).
2. RIR
XX XX XXX XXX X XXX X XXX XKKXXXKKXXXKKXXXKKXXXKKXXXKKXXXKXXXKXXXXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

his handwiting. Dr. Osdene was Philip Mrris director of research from 1969
to 1984, at which tine he becane director of science and technology. Exhibit
8, at p. 53. During this time, Dr. Osdene was charged with, anong other
things, "the experinental conduct of biological research for the oonpany.”
Ld., at p. 52. Included in his duties was responsibility for "external work."
Ld., at p. 57.

® “FTR' is Fabrac de Tabacs Reuni es, a Philip Mrris subsidiary in
Neuchatel, Switzerland. Helnut Gaisch was a senior scientist at FTR



XXX XXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXX

XXXXXXXXKXXX XXX XXX XXX XXX X XXX XXX XXX XXXXKXX XXX XXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX

XX XXX XXX XXX XXX XXX XXX XXX XXXXXXKXXXKXXXKXXXXXXXXXXX
XXX XXX XXXXXXXXXXXXX

XX XXX X XXX X XXX X XXX X XXX XXXX XXX XX XXX XKXXX XXX XXX XXX XXX XXX XX XXX XXX XX

( XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX ~— Surprisingly, when plaintiffs requested the

production of these two documents, RIR clainmed privilege. Exhibit 3, at p. 3.
RJR has, however, agreed to produce other docunments referenced

XX XXX X XXX X XXX XXXXXXXXXXXX XXX XX KKK XXX XX XX XX XX XX KX XX XXXXXXKK XXXXXXXXXX

1.9,9.9.9,.90,.9.9.90,9.9.9,.9.9.9,0.9.9.9.9.9.9,9.99.0.9.9.0.99.9.9.9.9.9.9.9.0.0.0.0.0.0,0.0.99.0.99.90.990.999.090,

XXXXXXXXXXXXXXXXXXXXXXXKXXXXXXXXKXXXXXKXKXXXXXXXKXX XXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXX XXX KXEXXXXX XXX XX XXXXXXXXXXXXXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX
XXX XXXXXXXXXXXXXXXX XXX XXX

1. 9,9.9,9.9,9.90,9.90,9.9.9.9.9.9.9.9.9.9.99.9.9.9.9.9.9.9.9.9.9.9.9.9.9.9.9.9.9.0.95.9.9.9.9.9.9.9.0.9.9.9.9.90.9.9.0.9.4
XXX XXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXX XXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXXXXXX

XXXXXX XXX XXX XX XXX XXX KX XXX KX XXX XXX KX XK X XXX XXX KX KX XXX XXX XXX XXX
XXXXXXXXXXXXXXX

XXXXXXXXXXXXXXXX plaintiffs included an additional interrogatory to RIR
concerning the advertising agency responsible, in part, for the Joe Canel

canpai gn, Mezzina Brown. Exhibit 1. Interrogatory No. 4 asks whether any



docunents relating to advertising, marketing or promotion of cigarettes

prepared for RIR by Mezzina Brown were not sent to or retained by RIR [d. In

response, RIR stated:

Reynol ds cannot rule out that Mezzi na/ Brown may have prepared,
directly or indirectly, docunents that were not sent to
and, thus, not retained by Reynolds. Reynol ds further
states that at various times Mezzina/Brown may have
di scarded, and was authorized by Reynolds to discard,
various docunments such as drafts of creative materials
which were rejected by Mezzina/Brown or otherw se not

utilized by Reynol ds. Copi es of such materials provided
to Reynolds have . . . been retained.
Exhi bit 1.
Clearly, RIR s answer to this i nterrogatory, XXXXXXXXXXXX
XXX XXX XXXXXXKXXXKXXXKXXXKXXXKXXXKXXXKXXXKX XX K XXX KX XX KX XXKXXX, rai ses t he
possibility of i mport ant docunents being retained or destroyed by

Mezzi na/ Brown. Any such docunents, however, have not been identified by RIR

3. B&WwW

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXX XXXXXXXXXXXXXXXXXXXXXKXXXXXXXXXKXXXXXXXXXXXXXXXXXXXKXXXXXX XXX XXXXXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XXX XXX
XXX XXXXXXXXXXXXXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XXXXXXXX
XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

XXX XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XXXXXX

XXXXXXXX XX XX XXX XXX XXX XXX XXX XX XXX KKK XX XX XXKKX KX XXX XK XXX XXXX XXX XXX XXX
XXX X XXX XXX XX XXX XXX XXX XXX XK XXX XXX XXX XXX XXX KX XX XXX

In response to plaintiffs' specific requests, B&W has
XXXXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XXX XX
XXXX XXX XXX XX XXX X KX XX XXX KKK XX XXX XXX XX XXX XXX XX XXX KKK XXX XXX KX XXX X
XXX X XXX XXX XX XX XX XXX XX XXX KKK XX XXX KKK X XXX X XXX XXX XXX XK XXX XXX XK XXX

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX

D. Conclusion

pr oduced



The evidence presented above reflects sone, but not all, of the
i ndi cati ons of docunent destruction developed to date in this litigation. At
this time, plaintiffs cannot state wth certainty which of the above
references actually relates to instances where the only copy of a relevant
docunment was destroyed. That , of course, is the purpose of the
interrogatories at issue. However, given the information cited above, it is
clear that the targeted inquiries of the plaintiffs are relevant, proper, and
of great significance.

Moreover, the evidence denpnstrates the ease with which defendants can
undertake an effort to respond, starting with the specific instances of
destruction referenced in the docunments and indices cited herein.
Accordi ngly, plaintiffs respectfully request an order conpelling each
defendant to respond to Interrogatory No. 2, as nodified above, as well as

Interrogatory No. 1.

In an effort to clarify the scope of discovery, plaintiffs advised al

def ense counsel by letter dated August 5, 1996 that:

[Alll docunents relating to agreenments or potential agreenents or
understandi ngs or discussions on product standards, designs,
i ngredi ents, specifications, additives, etc., anpbng one or nore
defendant in this |litigation are enconpassed by plaintiffs
exi sting docunment requests.

In addition, all docunents relating to agreements or potential
agreenents or understandings or discussions relating to the
licensing or use by one or nore defendants of another defendant's
patent(s) relating to snoking and health also are enconpassed by
our existing document requests.

Let us know i mediately if you di sagree.

Exhi bit 14.
Three defendants -- Philip Mrris, RIR, and Lorillard -- have responded

" I'n addition, plaintiffs request an order conpelling Philip Mrris to

respond to Interrogatory No. 3, and conpelling RIRto supplenent its response
to Interrogatory No. 4, subject to the nodifications proposed by plaintiffs
for Interrogatory No. 2, as detailed in Section |.B., above.



to this letter. Exhibit 15. These responses, however, have been less than a
paradi gm of lucidity, and, in fact, have led to a flurry of correspondence --
with no progress -- on what is a sinple issue. 1d. |Inasnmuch as the primry
purpose of the August 5 letter was to clarify that defendants concurred that
these categories of docunents were covered by existing requests, so there
woul d be no m sunderstandings in discovery, defendants' responses are entirely
unsati sfactory. Because of the inportance of these docunments, plaintiffs
request an order that all defendants produce all docunments detailed in
plaintiffs' August 5 letter, all of which are covered by I|ong-outstanding
di scovery requests.

In fact, a nunber of plaintiffs' outstandi ng docunment requests enconpass
the docunents detailed in the letter of August 5. For exanple, a dozen
requests fromplaintiffs' first set of docunent requests specifically ask for
all docunents "exchanged or shared between your conpany and any other
defendant in this present case" relating to a variety of issues, including
smoki ng and health (Request 37), biological activity of cigarettes (Request
39), carbon dioxide (Request 40), cancer (Request 41), heart disease (Request
42), arteriosclerosis (Request 43), stroke (Request 44), enphysema (Request
45), chronic obstructive pul nonary di sease (Request 46), and health hazards of
cigarette additives (Request 47). Additional requests seek all docunents
relating to agreenents on issues involving the health hazards or addictiveness
of cigarettes (Requests 28 and 29). Oher requests seek docunments relating to
safer cigarettes (Requests 61, 63, and 65), catalysts (Request 62), nicotine
anal ogs (Request 78), the addition of any substances that affect nicotine
delivery (Request 80), acetaldehyde (Request 82), and patents relating to
nicotine control or nmanipulation (Request 90). Plaintiffs' fourth set of
requests, No. 2, seeks all docunents relating to Chenpbsol, a cigarette
additive. Exhibit 16.

Certainly, any agreenents or understandi ngs between or anbng any of the
defendants related to standards, designs, ingredients, specifications, or

additi ves woul d be enconpassed by one or nore of these requests. In addition



to the extent that one or nore defendants have |licensed to any other defendant
pat ented equi pment or processes for the production of cigarettes, and to the
extent that any such patent relates to snoking and health, this also would
clearly be covered by any nunber of plaintiffs' requests.

Mor eover, recent information disclosed in this litigation denpnstrates
the significance of plaintiffs' requests. In docunments produced by RIR
rel ated to its addi tives dat abase, X
XXX XX XXX XXX XK XXX XK XXX XXX XK XXX XXX XXX KX XXX KX XXXXXXKXXKXXKXXXXXXXXXXX
XXXXXXXXX XXX XXX XXX XXXXXX XXX XXX XXXX XXX XXXXX XXX XX XXX XXX XXX XXX XXX X
XX XXX XXX XX XX XX XXX X XXX XX XXX XXX X XXX XXX XXX XXX XXX X XXX XX XXX XXX
XX XX XXX XXX XX XXX XXX XXXKX KX XXX XXX XXX KX XX XXX XXX KX XXX XXX XXX XX
XXX XXX XXX XXX XXX XXX XXX KX XXX XXX XX XXX KX XXX KXXKXX KX XXX XXXXXXKXXXXXXXXX
XXXXXXXXX XXX XXX XXX XXX XX XXX XXX XXX XX XXX XX XXX XXX XXXXXX There has been no
response from any defendant.

Thus, defendants appear XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
XXX XXX XX XXX XXX XXX XXX XK XXX XK XXX XXX XXX XXX KX XXX KX XXKXXXXKXXXXXXX XX XXX
XX XX XX XXX XXX XXX XXX XXX XXX XXX XX XXX XX XXX XXX XX XXX XX XXX XXXXXXXXXXXX — relevant  and
hi ghly probative on several issues in this litigation, including anti-trust
and the hazards and addicti veness of cigarettes.9

For the foregoing reasons, plaintiffs respectfully request an order
conpel ling defendants to (1) produce all docunents relating to agreenments or
potential agreenents or understandi ngs or discussions on product standards
desi gns, i ngredients, speci fications, or additives anobng one or nore
defendants in this litigation, (2) all docunments relating to the Maxi mum Use

Levels ("MJL"), and (3) all docunents relating to agreenents or potential

® The docunents in which this appear were designated Category || by

defendant RIJR and filed with the Court [n camera in connection wth
Plaintiffs' Mtion to Conpel Discovery Against RIR dated July 29, 1996. RIR
has not obj ect ed to di scussi on XXXXXX
XXX XX XXX XX XX XXX XX XXX XXX KX XXX XXX KX XKXXXXXKXX XXX XXKXXKXXK XKXXXX XXX XX XX XXX X

XXXXXXXX XXX XXX XXX XXX XXX XXX XXX XX XXX XXX XXXXXXXXXXXXX defendants -- as
conpetitors -- belies their notives in their battle to preclude discovery by
nonconpetitors -- i.e., the plaintiffs -- of their formulas in this
litigation.

10



agreenents or understandi ngs or discussions relating to the licensing or use
by one or nore defendants of another defendant's patent(s) relating to snmoking

and heal th.

1. THE M NNESOTA GOVERNVENT DATA PRACTI CES ACT

As docunment production reaches the final stages in this litigation,
def endants have begun a canmpaign to purposefully circunvent this Court's
carefully constructed framework for discovery by obtaining documents fromthe
plaintiff State of Mnnesota ("the State") through use of the M nnesota
Governnent Data Practices Act ("MGDPA'), Mnn. Stat. 8§ 13.03, et seq.

Def endants' recent MGDPA requests are specifically designed to obtain
docunments for wuse in this litigation. However, sonme of defendants' MGDPA
requests are in direct contravention of agreements reached by the parties
during the vear-long neet-and-confer process in this case. Defendants' MGDPA

requests al so enconpass docunments which defendants previously sought through
docunment requests in this litigation; after the State objected to the

production pursuant to the Mnnesota Rules of Civil Procedure, defendants --

simply circunvented this Court and filed data practices requests. Still other

documents requested by defendants through the MGDPA are duplicative of
documents already produced to the Mnnesota Depository, which, of course,

sinply forces the State to produce the same docunents --twice -- for no
apparent reason, other than harassnent.

Despite this conduct, at this tinme plaintiffs do not seek an order that
the defendants nmay not use the MGDPA to obtain docunments in this case.
Instead, plaintiffs seek a protective order, detailed below which provides
that, once access is gained to such docunments, the orders of this Court and
the M nnesota Rules of Civil Procedure will govern the use of such docunents
in this litigation. The MGDPA sinply provides access to docunents but does

not govern the use of the docunents in this litigation. Accordingly, it is

11



entirely within this Court's discretion and power under Rule 26.03 of the
M nnesota Rules of Civil Procedure to dictate a fair and just use of such
documents in this case.™

At the outset of this litigation, defendants made a nunber of requests
pursuant to the MGDPA, although very few docunents were obtained. Wthin the
| ast nmonth, however, defendants have served three wi de-ranging data practices
requests on the State.

The first request was served on the Comm ssioner of the Departnment of
Health and requests information post-dating July 1996. This request
specifically circumvents the parties' agreenents in this case -- entered at
def endants' urging -- to preclude discovery for docunments which post-date the
conplaint, with very limted exceptions. Thus, had defendants' data practices
request been nmade as a request for production of docunents under the rules of
civil procedure, defendants are well aware that plaintiffs would have
asserted this appropriate objection. To circunvent this process, defendants
sinply made a data practices request specifically for the purpose of
obt ai ni ng post-conpl ai nt docunents in this litigation.

On August 26, 1996, defendants served two expansive requests on the

M nnesota Health Care Conm ssion and the M nnesota Departnent of Public

Safety. Exhibits 21 and 22. The request to the Mnnesota Health Care
Commission is not limted in time and clearly seeks docunents which post-date
the conpl aint. In fact, to the extent this request seeks relevant docunents

which pre-date the conplaint, those docunments have already been collected
i ndexed, and prepared for production to the Mnnesota Depository. In

addition, this request seeks all docunents "that relate to . . . alcohol use

Y The tobacco industry's reputation for harassing public health

authorities through the use of data practices requests is well known. See
e.g., Exhibit 19 (Aguinaga and dantz, "The Use of Public Records Acts to
Interfere Wth Tobacco Control"). In this litigation, the Case Minagenent

Order ("CMO') states that defendants are not prohibited from obtaining
i nformati on under the MGDPA. By Stipulated Order dated February 9, 1996, the
parties agreed that all such requests would be made in witing, clearly state
that they were nmade on behalf of the tobacco industry, and copied to the
State's outside counsel, Robins Kaplan MIller & Ciresi.

12



or sales." Exhibit 21, at p. 2, T 6. In the litigation, plaintiffs
i nterposed appropriate objections to defendants' wi de-rangi ng docunent
requests relating to alcohol. Now defendants, obviously aware of the
feebl eness of their contention that all such docunents are relevant to this

litigation, have declined to bring a notion to conpel and instead filed a data

practices request, against which there is no nechanism for the State to
require that the request be relevant and of reasonable scope.

The request to the M nnesota Departnent of Public Safety also is overly
broad and expansive, seeking essentially all docunents related to tobacco and
al cohol in the Departnent's fornmer Ofice of Drug Policy and Violence
Prevention (currently a division of the Mnnesota Departnment of Children,
Fam lies and Learning). Exhibit 22. Again, to the extent that this request
seeks docunents responsive to defendants' requests, these docunents have
already been conpiled, reviewed, indexed, and prepared for production to the
M nnesota Depository. To the extent that the request seeks documents which
are not responsive nor probative of any issue in this case, the request
circunvents the carefully constructed process by which the plaintiffs can seek
some boundaries to the scope of discovery.

Mnn.R Civ.P. 26.03 provides that a party from whom di scovery i s sought,
for good cause shown, nmay nove the Court for an order "which justice requires
to protect a party or person from annoyance, enbarrassnent, oppression, or
undue burden or expense."

As the M nnesota Supreme @urt stated in Thernoranm, nc, v. Shiller, 271
Mnn. 79, 83, 135 N.W2d 43, 46 (1965):

Normal ly, the trial court has w de discretion in determning

whet her the discovery rules are being used by a litigant in bad

faith to unreasonably annoy, emnbarrass, oppress, or injure a party

or the witnesses and also has wi de discretion in protecting the
parti es and w tnesses from such abuses.

1 Al t hough there is sone ambiguity in the data practices requests, it

appears that defendants may al so be seeking volunmes and volunes of electronic
mail, which directly circunvents an agreenent of the parties that to the
extent such electronic nmail has not been converted into hard copy, it need not
be produced.
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The threat posed to the integrity of the carefully constructed case
managenment directives in this case through the use of docunents obtained
through the MGDPA is clearly good cause for this Court to enter an order that
all docunents obtained fromthe State in this case under MGDPA be subject to
the same orders of this Court as all other documents. W thout such a
Protective Order, the case managenent directives of this case will be wholly
under mi ned, fundanental rights of the State under the M nnesota Rules of Civil
Procedure will be abrogated, and this Court's ability to set reasonable
boundari es for discovery will be elim nated. 12

Accordingly, the State respectfully requests an order that
no docunent obtained by defendants from the State through the M3DPA shall be
used in any manner in this litigation until the follow ng procedures have been
conplied wth:

a. Defendants shall notify plaintiffs' liaison counsel of their

intent to use docunents obtained from the State pursuant to the

MGDPA in this litigation. Such notice shall specifically identify

each such docunment which defendants intend to use in this

[itigation.

b. Wthin 45 days of this notice, plaintiffs shall assert
appropriate objections, if any, to the use of those documents in

this litigation pursuant to the Mnnesota Rules of Civil
Procedure, this Court's Case Management Oder dated March 29,
1995, paragraph 111.D. 13, and all other applicable orders in this
case.

c. In the event the defendants take exception with the objections
asserted by the State pursuant to paragraph (b) above, the parties
shall rmeet and confer. If the parties cannot resolve their
di sputes, defendants shall bring a notion in accordance with the
M nnesota Rules of Civil Procedure and the orders of this Court
for a ruling permtting the use of such docunents in this
litigation.

d. Any docunents which this Court finds are npnot properly wthin

" The State is also very concerned that defendants' direct contact wth

hi gh-1evel officials at the State contravenes Rule 4.2 of the M nnesota Rul es
of Professional Conduct. Before this Court, defendants represented that they
had no intention of contacting "sonmebody in a nmanagerial position or somebody
whose acts or onissions are such that their acts and om ssions can be inputed
to the party for whom they work." Transcript of Proceedings, February 10,
1995, at pp. 88-89. Instead, defense counsel represented that contacts under
the MGDPA would be with "docunent Ilibrarians at various state agencies." Ld.
However, defendants directed the three npst recent requests to the
Commi ssioner of the Departnent of Health, the Executive Director of the
M nnesota Health Care Conmission, and an Assistant Conmissioner at the
M nnesot a Departnment of Public Safety.
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the bounds of discovery in this case -- i.e., are not relevant
nor reasonably calculated to lead to the discovery of adnmissible
evi dence -- may not be used for any purpose in this litigation

e. Any docunents which this Court finds are properly within the
bounds of discovery in this case shall be placed into the

M nneapolis Depository by defendants within 15 days of this
Court's order

CONCLUSI ON
For the foregoing reasons, plaintiffs respectfully request that the
Court conpel defendants to respond to plaintiffs' interrogatories relating to
docunment destruction, and to respond to plaintiffs' outstanding discovery
requests as they relate to product standards, desi gns, i ngredi ents,
speci fications, and additives, Mxinmm Use Levels, and licensing of patents
relating to snoking and health, as set forth in Plaintiffs' Proposed O der.
In addition, the State of M nnesota respectfully requests that the Court enter
Plaintiffs' Proposed Order with respect to the MGDPA
Dated this 16th day of Septenber, 1996.
RESPECTFULLY SUBM TTED
ROBI NS, KAPLAN, M LLER & Cl RESI
By__/s/ Corey L. Gordon
M chael V. Ciresi (#16949)
Roberta B. Wal burn (#152195)

Corey L. Gordon (#125726)
Susan Ri chard Nel son (#162656)
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